United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 10058 


63 


33mteb Stated Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Otis & Company, appellant 

v. 

Securities & Exchange Commission, Edmund M. Hanra- 
han, Robert K. McConnaughey, Richard B. McEntire, 
Harry A. McDonald, and Paul R. Rowen, appellees 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


LOUIS LOSS, 

Associate General Counsel, 
EDWARD H. CASHION, 

E. RUSSEL KELLY, 

C. J. ODENWELLER, JR., 

ALPRED HTLL, 

Attorneys for Securities and Exchange Commission, 

425 Second Street NW., Washington 25, D. C. 







INDEX 


Counterstatement of the Case...__ n 

Summary of Argument. j 

Argument_: 

I. The complaint fails to state a cause of action because none of 
the issues in the proceeding sought to be enjoined is res 

judicata _i 

II. The District Court was without jurisdiction under the doctrine 

of Myers v. Bethlehem Shipbuilding Corporation _„_! 

Conclusion_I 


Pace 

1 

12 

15 


15 

27 

31 


CITATIONS 

Cases: 

Aircraft & Diesel Equipment Corp. v. Hirsch, 331 U. S. 752 (1947).; 

Alejandrino v. Quezon, 271 U. S. 528 (1926)_i 

American Gas <fc Electric Co. v. SEC, 77 App. D. C. 174, 134 F.l 

2d 633 (1943), cert, denied, 319 U. S. 763.! 

Bigelow v. Old Dominion Copper Co., 225 U. S. Ill (1912)_ 

Bowles v. Willingham, 321 U. S. 503 (1944).! 

Brady v. United States, 24 F. 2d 397 (C. A. 8, 1928), cert, denied, I 


28 

27 

18 

24 

29 


278 U. S. 603.i 21 

Clark v. United States, 289 U. S. 1 (1933).!. 6 

Consolidated Mines of California v. SEC, 97 F. 2d 704 (C. A. 9,: 

1938).. 20 

Crawlin, Ex parte, 92 Ala. 101, 9 So. 334 (1891)_i 20 

Curley v. United States, 81 App. D. C. 389, 160 F. 2d 229 (1947), 

cert, denied, 331 U. S. 837.; 22 

Ericson v. Slomer, 94 F. 2d 437 (C. A. 7, 1938).' 24 

FCC v. PottsviUe Broadcasting Co., 309 U. S. 134 (1940). 26 

FPC v. Arkansas Power <fc Light Co., 330 U. S. 802 (1947).i 28 

FPC v. Metropolitan Edison Co., 304 U. S. 375 (1938). 28,30 

FTC v. Staley Co., 324 U. S. 746 (1945).; 18 

Fenton, Ex parte, 77 Cal. 183, 19 Pac. 267 (1888).! 20 

Garst, In re, 10 Neb. 78, 4 N. W. 511 (1880).| 20 

Haugen v. United States, 153 F. 2d 850 (C. A. 9, 1946).i 20 

Heiser v. Woodruff, 327 U. S. 726 (1946). ?5, 26 

Helvering v. Mitchell, 303 U. S. 391 (1938). 22 

Henry v. United States, 15 F. 2d 624 (C. A. 9, 1926), cert, denied, 

274 U. S. 737... ! 20 

Hill v. State, 20 Ala. App. 197, 101 So. 298 (1924).... j 21 

International Union of Mine, Mill & Smelter Workers v. Eaglc- 

Picher Mining & Smelting Co., 325 U. S. 335 (1945). 24, 25 

ICC v. Brimson, 154 U. S. 447 (1894). 25 

Johnson v. McNeill, 151 Fla. 806, 10 So. 2d 143 (1942). 1 28 

Kline v. Burke Construction Co., 260 U. S. 226 (1922)- i 29 


i 


816043—48-1 


(I) 


































n 

Cases—Continued P««* 

Macaulay v. Waterman Steamship Corp., 327 U. S. 540 (1946).. 28 

MadisonvMe Traction Co. v. St. Bernard Mining Co., 196 U. S. 

239 (1905). 29 

Murphy v. United States, 272 U. S. 630 (1926)_ 22 

Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938)_ 7,9, 

11,12,14,27, 28, 29, 30,31 

NLRB v. Link-Belt Co., 311 U. S. 584 (1941). 18 

NLRB v. Nevada Consolidated Copper Corp., 316 U. S. 105 (1942) _ 18 

NLRB v. Waterman Steamship Corp., 309 U. S. 206 (1940)_ 18 

Newport News Shipbuilding and Dry Dock Co. v. Schauffler, 303 

U. S. 54 (1938). 28,30 

Oklahoma Press Publishing Co. v. Walling, 327 U. S. 186 (1946) _ 16, 20, 28 

O’Rourke v. Darbishire, [1920] A. C. 581- 6 

Oxley, Ex parte, 38 Nev. 379, 149 Pac. 992 (1915). 20 

People v. Horvatt, 237 App. Div. 289, 261 N. Y. S. 303 (1933), 
aff’d sub nom. People v. Mangan, 262 N. Y. 508, 188 N. E. 

41 (1934). 21 

People v. Roth, 128 Misc. 550, 220 N. Y. S. 167 (1927). 21 

Root v. Woodworth, 150 U. S. 401 (1893). 28 

SEC, In re, 84 F. 2d 316 (C. A. 2, 1936), rev’d as moot, 299 U. S. 

504. 20 

SEC v. Bourbon Sales Corp., 47 F. Supp. 70 (W. D. Ky. 1942).. 20 

SEC v. Engineers Public Service Co., 332 U. S. 788 (1947). 27 

SEC v. Harrison, -F. Supp.- (D. D. C., No. 2617-48, 

Nov. 10, 1948). 4,5 

SEC v. Long Island Lighting Co., 325 U. S. 833 (1945).. 27 

Stone v. United States, 167 U. S. 178 (1897). 22 

Toueey v. N. Y. Life Insurance Co., 314 U. S. 118 (1941)_ 29 

United States v. Hamburg-Amerikanische Packetfahrt-Actien GeseU- 

schaft, 239 U. S. 466 (1916). 27 

United States v. Owen, 21 F. 2d 868 (N. D. Ill. 1927). 20 

United States ex rel. Povlin v. Hecht, 48 F. 2d 90 (C. A. 2, 1931). 20 

United States ex rel. Ruiz v. Levy, 268 U. S. 390 (1925).. 20 

Usen v. Uscn, 136 Me. 480, 13 A. 2d 738 (1940). 29 

Statutes: 

Judicial Code: Section 265 (36 Stat. 1162, 28 U. S. C. § 379)... 29 

Securities Act of 1933 (48 Stat. 84, 15 U. S. C. § 77a et seq.). 3 

Section 5.. 4 

Securities Exchange Act of 1934 (48 Stat. 881, 15 U. S. C. §78a 

et seq.) - 5 

Section 15 (b).__.2,3,7,8,18 

Section 15A.... 2 

Section 15A (l) (2). 3,7,8,18 

Section 21 (a).______ 5,18 

Section 21 (e)____ 7 

Section 25___ 3, 30 

Section 32 (a)_ 7 






























1 



©nttet) Stated Court of Appeals 

POE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10058 | 

Ons & Company, appellant 

v. i 

Securities & Exchange Commission. Edmund M. Hanba- 
han, Robert K. McConnaughey, Richard B. McEntibe, 
Harry A. McDonald, and Paul R. Rowen, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia (1) denying the 
appellant’s motion for a preliminary injunction to restrain the 
Commission and its members from trying certain issues in 
a broker-dealer revocation proceeding instituted against the 
appellant and (2) dismissing the complaint (J. App. 67-68). 
The appellees’ motion to dismiss was for lack of jurisdiction 
over the subject matter as well as failure to state a cause of 
action upon which relief could be granted (J. App. 58). Con¬ 
sequently, the statement of the case contained in the appel¬ 
lant’s brief must be considered in the light of the circum¬ 
stance that the appellees were in no position to challenge the 
facts set out in the complaint or in the two affidavits filed by the 
appellant. 


(i) 
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We do not question, of course, that facts well pleaded must 
be deemed to be admitted for purposes of a motion to dismiss. 
Even so, however, we must take exception to the slant given 
the facts in the appellant’s statement of the case. We must 
take particular exception to the two affidavits (J. App. 49-65). 
Apart from the fact that no such “evidence” should be con¬ 
sidered when merely testing a complaint against an attack on 
the court’s jurisdiction or a motion in the nature of a common- 
law demurrer, the affidavits are particularly objectionable for 
two reasons. First, their content is for the most part irrel¬ 
evant to the theory of res judicata which is the sole basis of 
the complaint. Secondly, the District Court, in the earlier 
decision which is relied on to establish the appellant’s claim 
of res judicata, pointedly ignored the same spurious charges 
which had been leveled against the Commission in that action 
(J. App. 36-37); if the District Court decided anything, there¬ 
fore, it was that notwithstanding these charges the investiga¬ 
tion was authorized and legal (J. App. 37). The same objec¬ 
tions apply to a lesser degree to the complaint itself , which 
repeats the same shopworn charges (J. App. 2-10). For these 
reasons we believe it necessary to submit this counterstatement 
of the case: 

The appellant is registered with the Commission as a broker 
and dealer in securities under Section 15 (b) of the Securities 
Exchange Act of 1934 (49 Stat. 1377, 15 U. S. C. § 78o (b)). 
That section provides that “The Commission shall, after ap¬ 
propriate notice and opportunity for hearing, by order * * * 
revoke the registration of any broker or dealer if it finds that 
such * * * revocation is in the public interest and that 
* * * such broker or dealer * * * (D) has willfully 
violated any provision of the Securities Act of 1933, as 
amended, or of this title, or of any rule or regulation there¬ 
under.” Section 15A of the same Act (52 Stat. 1070, 15 U. S. 
C. § 78o-3) provides for the registration with the Commission 
of “national securities associations” of over-the-counter brok¬ 
ers and dealers with a view to the industry’s policing its own 
ethics under the general aegis of the Commission. The appel¬ 
lant is a member of the National Association of Securities 
Dealers, Inc. (NASD), a nation-wide organization of over- 
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the-counter brokers and dealers which is the only association 
so registered with the Commission. Subsection (Z) (2) of 
Section 15A authorizes the Commission, “if such action ap¬ 
pears to it to be necessary or appropriate in the public interest 
or for the protection of investors or to carry out the provisions 
of this section * * * after appropriate notice and opportu¬ 
nity for hearing, by order to suspend for a period not exceeding 
12 months or to expel from a registered securities association 
any member thereof who the Commission finds (A) has vio¬ 
lated any provision of this title or any rule or regulation there¬ 
under, * # * or (B) has willfully violated any provision 
of the Securities Act of 1933, as amended, or of any rule or 
regulation thereunder * * 

The Commission has ordered the institution of an admin¬ 
istrative proceeding under Sections 15 (b) and 15A (Z) (2) 
to determine whether the appellant has violated specified pro¬ 
visions of the Securities Exchange Act of 1934 and the Secu¬ 
rities Act of 1933 and, if so, whether it is in the public interest 
to revoke its registration as a broker-dealer or to suspend or 
expel it from the NASD (J. App. 23-29). Under Section 25 
of the 1934 Act (48 Stat. 901,15 U. S. C. § 78y) any final order 
in this administrative proceeding which may be adverse to the 
appellant will be subject to judicial review either in this Court 
or in the Court of Appeals for the circuit where the appellant 
has its principal place of business. Notwithstanding this stat¬ 
utory method of judicial review—which we shall show has been 
held by the Supreme Court to be exclusive and to deprive the 
District Courts of jurisdiction to enjoin such administrative 
proceedings in limine —the complaint which was dismissed be¬ 
low sought to enjoin the Commission and its members from 
considering in the pending administrative proceeding one of 
the major questions there at issue (J. App. 10). That question 
is whether the appellant caused a collusive lawsuit (herein¬ 
after referred to as the Masterson suit) to be instituted against 
Kaiser-Frazer Corporation and others in order to evade the 
appellant’s obligations under an underwriting contract with 
that corporation. 

The action is grounded solely upon the contention that this 
issue has been rendered res judicata by a previous decision of 
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Judge Morris of the District Court for the District of Columbia 
in another case. In that decision Judge Morris refused to en¬ 
force Commission subpoenas directed to certain attorneys in 
the course of an ex parte public investigation which preceded 
the institution of the pending administrative proceeding 
against the appellant, on the ground that the then available 
evidence did not indicate prima jade, sufficiently to pierce the 
claim of attorney-client privilege, that the Masterson suit had 
in fact been collusively instigated by the appellant. SEC v. 

Harrison and Hull, -F. Supp.-(D. D. C., No. 2017-48, 

Nov. 10,1948, J. App. 34-46). 

The controversy here had its genesis in an underwriting 
contract entered into on February 3, 1948, whereby the appel¬ 
lant and two other broker-dealer firms undertook to purchase 
from Kaiser-Frazer Corporation a large block of its common 
stock with a view to effecting a public distribution. The stock 
was the subject of a registration statement under the Securities 
Act of 1933 which became effective as of 5:30 P. M. that day. 
The offering was immediately made by the three firms to the 
public through various retail dealers—indeed, one of the alle¬ 
gations in the Commission’s administrative proceeding against 
the appellant is that the appellant violated Section 5 of the 
1933 Act (48 Stat. 77, 15 U. S. C. § 77e) by offering the stock 
for sale even before the effectiveness of the registration state¬ 
ment—but the offering was unsuccessful. It was one condition 
of the contract between the three underwriting firms and Kai¬ 
ser-Frazer Corporation that there should be no material litiga¬ 
tion pending against the corporation as of 10:00 A. M. on 
February 9, which was the settlement date under the contract— 
that is, the date and hour when the corporation was to deliver 
the stock to the three firms in exchange for cash payment. 
Shortly before 10:00 A. M. on February 9 the Masterson suit 
was instituted against Kaiser-Frazer Corporation and the three 
underwriting firms, among others, in the Wayne County Cir¬ 
cuit Court at Detroit, Michigan. On the basis, at least in part, 
of that suit, the appellant refused to perform its contract, and 
actions by Kaiser-Frazer Corporation for damages against the 
appellant are now pending both in the United States District 
Court for the Southern District of New York and by way of 



5 


crossclaim and counterclaim in the Masterson suit, which has 
been removed to the District Court for the Eastern District of 
Michigan. 

On February 18 the Commission ordered a formal investi¬ 
gation to determine, among other things, whether certain 
antifraud provisions of the Securities Exchange Act of 1934 
had been violated as a result of the circumstances under which 
the Masterson suit had been filed (J. App. 11-14). On the 
basis of information reported to the Commission by the officers 
who had conducted that investigation, which had been private, 
the Commission on March 23 ordered a public investigation 
(J. App. 15-17). The Commission ordered this investiga¬ 
tion to be public, as it had done on a number of previous 
occasions where the matter was of great public interest and the 
Commission desired to explore fully, with all possible assistance 
from members of the public, the question whether it should 
prescribe rules and regulations under the 1934 Act or recom¬ 
mend further legislation to the Congress pursuant to Section 
21 (a) of that Act (48 Stat. 899, 15 U. S. C. § 78u (a)); and 
the Commission’s authority and discretion to make the inves¬ 
tigation public were sustained by Judge Morris over the 
appellant’s objections in SEC v. Harrison and Hull, supra 
(J. App. 37-38). 

During the course of the public investigation evidence was 
introduced which indicated prima facie, in the Commission’s 
opinion, that the Masterson suit had been inspired by the 
appellant or by Cyrus S. Eaton, its controlling stockholder. 
Since there was evidence indicating that the appellant or 
Eaton had consulted Harrison and Hull, Cleveland law part¬ 
ners, in connection with that suit, the Commission sub¬ 
poenaed Harrison and Hull. They forthwith claimed the 
attorney-client privilege and declined even to disclose the name 
of their client until compelled to do so as the result of a sub¬ 
poena-enforcement proceeding instituted by the Commission 
in the United States District Court for the Eastern District 
of Michigan, in the city where they had first been called to 
testify. They then disclosed that their client was Eaton. 
After a substantial amount of further evidence had been taken 
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in various cities, the investigation was reconvened in Wash¬ 
ington and Harrison and Hull were recalled to testify there. 

Upon their recall they were asked a number of questions 
concerning their communications with Eaton. The Commis¬ 
sion realized, of course, when it had its counsel put certain 
of these questions, that normally they would fall squarely 
within the attorney-client privilege. It is well settled, how¬ 
ever, that the privilege does not apply where there is “some¬ 
thing to give colour to the charge” that the client has consulted 
the attorney for advice that will serve him in the commission 
of a fraud, or “prima facie evidence that [the charge of fraud] 
has some foundation in fact.” Clark v. United States, 289 
U. S. 1,15 (1933), quoting from the House of Lords in O’Rourke 
v. Darbishire, [1920] A. C. 581, 604. Since the Commission 
believed that there was enough evidence in the record to pierce 
the privilege under this doctrine, the Commission directed its 
presiding officer at the public investigation to rule that the 
attorney-client privilege was unavailable. The Commission 
took this step realizing that the attorneys could, of course, 
stand on their refusal, in which event the Commission would 
have to resort to court process to compel them to testify. 

This formal ruling by the Commission’s presiding officer— 
which was a condition precedent to the enforcement of sub¬ 
poenas that would be ineffectual unless the Commission could 
convince an impartial court of the United States to pierce the 
privilege—is referred to in the appellant’s brief as a “sensa¬ 
tional announcement” and an attempt by the Commission 
“through insistent questioning accompanied by much injurious 
publicity, to compel [Harrison and Hull] to violate their pro¬ 
fessional responsibilities and disclose confidential communica¬ 
tions with their clients” (App. Br. 5-6). We cite this as only 
one example of what we meant earlier when we said the state¬ 
ment of facts in the appellant’s brief is slanted to make it appear 
that the Commission, instead of impartially performing its 
statutory duty against all manner of legal obstacles, is engaged 
in some sort of witch hunt in which it has for some mysterious 
reason singled out the appellant for persecution. We do not 
object to any person’s exercising his legal rights. We do object 
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to the appellant’s persistent attempt to create an atmosphere 
of conspiracy on the Commission’s part. 

When met with the refusal of Harrison and Hull to testify— 
as a matter of fact, when it had to decide whether to recall 
them at all, knowing that in all probability they would claim 
the attorney-client privilege—the Commission had its choice 
of following two courses of action. Either it could have pro¬ 
ceeded without the testimony of these attorneys to institute 
an administrative proceeding against the appellant under Sec¬ 
tions 15 (b) and 15A (Z) (2) on the basis of the evidence avail¬ 
able. Or, notwithstanding its belief that there was a prima 
fade case without the attorneys’ testimony, the Commission 
might have sought to compel their testimony in the hope of 
strengthening the proof of fraud, otherwise based largely on 
circumstantial evidence. The Commission had every right, of 
course, and probably a duty as well, to adopt the second pro¬ 
cedure. For one thing, the additional testimony of the attor¬ 
neys might have so strengthened the case as to warrant a rec¬ 
ommendation of criminal prosecution pursuant to Sections 21 
(e) and 32 (a) of the 1934 Act (48 Stat. 899, 49 Stat. 1380, 15 
U. S. C. §§ 78u (e), 78ff (a)). For another thing, their testi¬ 
mony might conceivably have convinced the Commission that 
the actual facts were not what they appeared to be prima facie. 

Accordingly, on June 25 the Commission filed its complaint 
in the District Court for the District of Columbia against Har¬ 
rison and Hull to enforce its subpoenas (J. App. 18—22).; The 
appellant and Eaton were permitted to intervene without ob¬ 
jection by the Commission, and on July 9 the defendants and 
interveners in that action filed an answer and counterclaim. 
The answer placed in issue the authority of the investigation 
and the subpoenas sought to be enforced and the materiality of 
the questions put to the attorneys, and contained a motion to 
dismiss the complaint for failure to state a cause of action upon 
which relief could be granted. The counterclaim sought, inter 
alia, to enjoin the Commission’s public investigation. The 
Commission on July 14 moved to dismiss the counterclaim for 
lack of jurisdiction over the subject matter under the doctrine 
of Myers v. Bethlehem Shipbuilding Corporation, 303 U. S. 41 
(1938). 

816043 — 4 : 
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Judge Morris of the District Court heard argument on July 
19, 20, and 21, and extensive briefs were thereafter exchanged. 
Contending that the subpoena-enforcement proceeding was 
summary in nature and that the question of prima facie fraud 
should be determined on the basis of the record taken in the 
Commission’s public investigation without the court’s taking 
any evidence directly, the Commission first filed an affidavit by 
one of its investigators which purported to set out the evidence 
in the record establishing the prima fade fraud. When the ad¬ 
mission of this affidavit was objected to, the Commission, with¬ 
out withdrawing the affidavit but solely in order to expedite the 
court’s decision, offered the entire record of its public investi¬ 
gation, which was ultimately received by the court over the 
objection of the defendants and interveners in that action (J. 
App. 44). 

On August 11 the Commission determined to institute an 
adversary administrative proceeding against Otis & Company 
under Sections 15 (b) and 15A (l) (2), and set the admin¬ 
istrative hearing down for September 20, a date some six weeks 
in the future (J. App. 23-29). Here again we find it neces¬ 
sary to correct the slant given this order in the appellant’s 
brief. Far from being “in disregard of the Court” in which 
the subpoena enforcement action was pending (App. Br. 9), 
this step was entirely consistent with the court action. If 
Judge Morris were to decide in favor of the Commission, 
whether before or after September 20, the testimony of Harri¬ 
son and Hull could be made part of the record in the adversary 
administrative proceeding at any time. On the other hand, 
if the Commission were unsuccessful before Judge Morris, it 
would in no sense be evading the court’s jurisdiction which it 
had invoked; for it would be just as powerless to compel Harri¬ 
son and Hull to testify in the adversary administrative pro¬ 
ceeding, without resorting to court process, as it had been in 
the public investigation. Of course, it could not be anticipated 
that anyone would conceivably take the position that failure 
by the court to enforce the subpoenas would render the entire 
question of fraud res judicata or contend, as now argued by the 
appellant, that the price of the Commission’s going to court 
against recalcitrant witnesses is a surrender of its primary 



9 


jurisdiction under the Securities Exchange Act to find the facts 
in an adversary administrative proceeding, subject to judicial 
review in the appropriate Court of Appeals. If the Commis¬ 
sion is right in its view on the question of res judicata —a ques¬ 
tion to which we address ourselves in Point I of the argument 
herein—then obviously the Commission would not be pre¬ 
cluded from instituting an adversary administrative proceed¬ 
ing even if it should lose the subpoena-enforcement action (as 
it eventually did); and hence it was entirely proper to in¬ 
stitute such a proceeding while the subpoena-enforcement ac¬ 
tion was still pending, in the interest of saving time. 1 

Upon application of the appellant herein, and over the Com¬ 
mission’s objection based again on the doctrine of the Myers 
case, Judge Letts of the District Court restrained the Com¬ 
mission, pending Judge Morris’ decision in the subpoena- 
enforcement action, from holding any hearings in its adver¬ 
sary administrative proceeding relating to any subject matter 
involved in the subpoena-enforcement action, on the ground 
that such restraint was necessary to protect the jurisdiction 
of the District Court (J. App. 30-33). The Commission 
promptly appealed from this order of Judge Letts, but the 
appeal was mooted by the subsequent decision of Judge Morris, 
and the Commission now has pending in this Court a motion 
(answered only a few days ago by the appellees in that appeal) 
to remand the case to the District Court with instructions to 
vacate Judge Lett’s order as moot. 

Judge Morris filed his opinion in the subpoena-enforcement 
action on October 18 (J. App. 34-45). He denied the motion 
to dismiss the Commission’s complaint for failure to state a 
cause of action, but likewise denied the Commission’s applica¬ 
tion for enforcement of its subpoena on the ground “that the 
requisite prima facie showing of fraud to pierce the attorney- 
client privilege and relieve the communications here sought 

1 The statement in the appellant’s brief (p. 10) that the adversary admin¬ 
istrative proceeding was instituted despite the fact “that Judge Morris’ 
decision foreseeabl.v could and in fact did bar the SEC from proceeding” 
is misleading. The fact is that the counterclaim in the subpoena-enforce¬ 
ment action did not even seek to enjoin anything but the public investiga¬ 
tion, and that Judge Morris ultimately dismissed the counterclaim for 
lack of jurisdiction. 
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to be disclosed from immunity has not been made” (J. App. 
43). He went out of his way to emphasize (J. App. 44): 
“The Court, in these proceedings, is not required, nor would 
it be proper, to make findings as to whether or not the fraud 
charged was perpetuated, but only to determine whether or 
not the evidence in the record, without more, constitutes a 
prima fade showing of such fraud.”. Indeed, he made it clear 
that his decision did not even preclude any further inquiries 
directed to the same attorneys if such inquiries concerned 
something “other than communications between the inter- 
venor and his attorneys” (J. App. 44). Moreover, in the same 
opinion Judge Morris dismissed the counterclaim by which 
the defendants and interveners in that action (including the 
present appellant) had sought to enjoin the Commission’s 
public investigation. 

We regard it as significant—and particularly noteworthy 
here in view of the repetition in the affidavits filed by the ap¬ 
pellant in this action of the same charges of gross impropriety 
against the Commission which permeated the appellant’s con¬ 
duct of the subpoena-enforcement action—that Judge Morris’ 
opinion in that action, although it disagreed with the Commis¬ 
sion’s analysis of the evidence as being sufficient to pierce the 
claim of attorney-client privilege, did so without impugning 
the Commission’s motives or good faith. Indeed, Judge Mor¬ 
ris agreed with the Commission on all the other legal issues, 
five or six in number, injected into that action by the de¬ 
fendants and interveners therein. Moreover, it is clear 
from his opinion that he rejected the charges (repeated in the 
affidavits herein) that the Commission’s investigation had been 
instituted not for the bona fide purpose of enforcing the Secu¬ 
rities Exchange Act but for the purpose of helping Kaiser- 
Frazer Corporation in its private contest with the appellant. 

Judge Morris’ formal judgment was entered on October 28 
and thus far neither side has appealed (J. App. 45-46). On the 
same date the Commission set its adversary administrative 
proceeding for hearing on November 15 in Washington (J. App. 
47-48). 2 Thereupon, the appellant filed its complaint in the 

1 The Commission had originally ordered the hearing in this proceeding 
to be held in Cleveland, where the appellant has its principal place of 
business, but the hearing was moved to Washington on the appellant’s motion. 
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District Court in the instant action (J. App. 2-10), and prayed 
for a preliminary and final injunction restraining the Com¬ 
mission and its members from considering in the adversary 
administrative proceeding the Masterson lawsuit, or, in fact, 
the entire question of “the termination of the underwriting 
agreement between plaintiff [appellant] and Kaiser-Frazer 
Corporation” (J. App. 10, 48-49). The theory of the com¬ 
plaint is that Judge Morris , decision in the subpoena-enforce¬ 
ment action rendered res judicata the question whether the 
Masterson lawsuit was instigated by the appellant. 

The Commission on November 12 moved to dismiss the 
complaint for lack of jurisdiction, once again under the Myers 
doctrine, as well as for failure to state a cause of action because 
none of the issues in the administrative proceeding was res 
judicata (J. App. 58). Judge Morris heard argument on 
November 12 and delivered an oral opinion denying the appel¬ 
lant’s application for a preliminary injunction and dismissing 
the complaint. As we read his opinion (J. App. 65-67) he 
agreed with the Commission on both scores—that the Myers 
doctrine deprived the District Court of jurisdiction, and that 
in any event the complaint failed to state a cause of action 
because his earlier decision had not rendered the question of 
fraud res judicata. The appellant insists that Judge Morris 
ruled only on the question of jurisdiction. That, of course, 
would suffice to affirm his judgment. But the fact is that even 
before he got to a discussion of the Myers doctrine he indicated 
that the question before him in the subpoena-enforcement pro¬ 
ceeding, which was whether there was enough evidence to pierce 
the attorney-client privilege at that stage of the investigation, 
was different from the ultimate question of fraud involved in 
the Commission’s adversary administrative proceeding sought 
to be enjoined. 

Later the same day the appellant filed its notice of appeal 
(J. App. 68), and after hearing argument this Court granted 
its motion for an injunction as prayed for in the complaint 
pending the appeal, which the Court ordered to be expedited. 
Although the Commission was not enjoined from conducting 
its proceeding insofar as the issues therein do not concern 
the Masterson suit, there is so much common evidence bearing 
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on all the issues that the Commission deemed it impracticable 
to proceed with a partial hearing. It has therefore taken no 
further action in the proceeding pending the determination of 
this appeal. 

SUMMARY OF ARGUMENT 

The appellant, being unable to find any precedent either 
for its contention that a judgment in a subpoena-enforcement 
action is res judicata with respect to a subsequent administra¬ 
tive proceeding or for its contention that the Myers doctrine 
does not apply where the attack on the administrative pro¬ 
ceedings is based on res judicata, has filled its brief with a mass 
of cases on the doctrine of res judicata generally. We do not 
intend to be drawn into a contest concerning a doctrine so 
fundamental in our system of jurisprudence. We accept it 
fully, along with its traditional limitations, one of which is 
that the issues must be the same. Although it is our position 
that in view of the Myers doctrine the entire question of res 
judicata is prematurely raised, it is our primary objective, now 
that we have been twice delayed in getting our administrative 
proceeding under way, to proceed with our hearing as soon as 
possible rather than litigate interesting questions of law for 
their own sake. Consequently, particularly in view of the 
way in which the appellant has intertwined the two arguments, 
we shall argue first in this brief that the complaint was properly 
dismissed in any event because, the issues in the administrative 
proceeding not being res judicata, the complaint failed to state 
a cause of action. Then we shall show further that the com¬ 
plaint was properly dismissed for lack of jurisdiction over the 
subject matter regardless of the merits of the res judicata 
argument. 

I 

Res judicata is inapplicable because, as Judge Morris recog¬ 
nized in his very opinion in the subpoena-enforcement action, 
the issue in that action was merely whether at that intermediate 
stage of the investigation there was sufficient evidence of fraud 
in the relationship between Eaton and his attorneys to justify 
piercing the attorney-client privilege, and making the attorneys 
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testify. The issue in the pending administrative proceeding, 
on the other hand, is whether the appellant has in fact been 
guilty of fraudulent conduct in connection with the filing of 
the Masterson suit. Adoption of the appellant’s novel theory 
of res judicata would completely negate the Congressional in¬ 
tention that the Commission shall be the trier of facts in the 
first instance in a broker-dealer proceeding, subject to judicial 
review under the “substantial evidence” doctrine. If the rule 
were otherwise, neither the Commission nor any similar agency 
could afford to go to court to enforce administrative subpoenas 
at the price of sacrificing its primary jurisdiction to find facts, 
and the result would be to put a premium on recalcitrant; wit¬ 
nesses, who could always manage to raise some issue in the 
subpoena-enforcement action which could be said to be in¬ 
volved in the ultimate administrative proceeding. 

Since the availability of additional evidence does not suffice 
to avoid the application of res judicata where it is in fact ap¬ 
plicable, the appellant is logically forced to the contention 
that the Commission’s failure to obtain enforcement of its sub¬ 
poenas against the attorneys of the controlling stockholder of 
the broker-dealer which is the respondent in the pending pro¬ 
ceeding bars any trial of the issue of fraud in that proceeding 
regardless of how much additional evidence may have become 
available since the institution of the subpoena-enforcement 
action. To state this contention is to answer it. It is elemen¬ 
tary that the quashing of a grand jury subpoena or even the 
dismissal of an indictment does not prevent further investiga¬ 
tion, indictment and conviction on criminal charges. There is 
no reason to suppose that the process of administrative inves¬ 
tigation, which has been analogized by the Supreme Court to 
the grand jury process, should lead to such a radically differ¬ 
ent result as that contended for by the appellant. 

There are also other analogies in the appellees’ favor which 
are a good deal closer than the general authorities on res judi¬ 
cata cited by the appellant. All of the appellant’s authorities 
are cases where the ultimate facts were themselves in issue 
and the parties had offered evidence as to those facts or had had 
an opportunity to do so. No ultimate facts were put in issue 
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in thesubpoena-enfdrcement actionbere. ItwouldbeasiBogi- 
cal to apply the doctrineof res judicata in the case at bar as 
it would have been for the Commission to attempt to base a 
finding Of fraud and a revocation Order against the appellant 
on the judgment in the subpoena-enforcement action if it had 
been in favor of the Commission. 

II 

It follows that, even if it be assumed arguendo that some ex¬ 
ception should be engrafted onto the 'Myers doctrine where the 
attack on the administrative proceeding is based on res judi¬ 
cata, the fact that the issues in the pending administrative 
proceeding are not res judicata would in any event lead to the 
conclusion that the court below properly dismissed the com¬ 
plaint for lack of jurisdiction. We shall establish, however, 
that, regardless of the merits of the question of res judicata, 
jurisdiction is lacking in the District Court. Under the Myers 
doctrine exclusive jurisdiction over that question will lie in 
this Court or some other appropriate Court of Appeals by way 
of review of the final administrative order if it is adverse to 
the appellant. That jurisdiction is exclusive, and the doctrine 
to that effect cannot be circumvented by allegations of need¬ 
less expense and trouble in defending the administrative pro¬ 
ceeding. The same allegations were held in the Myers case 
itself to be insufficient to support jurisdiction in the District 
Court where attack on the administrative agency was based on 
the more fundamental objection of lack of jurisdiction in the 
agency itself to conduct the administrative proceeding. 

In deciding the Myers case the Supreme Court presumably 
concluded that considerations of protecting litigants from per¬ 
haps needless expense and trouble were outweighed by the 
necessity of precluding piecemeal attack on the actions of ad¬ 
ministrative agencies in the courts if these agencies are to be 
allowed to perform their functions. Courts of- equity on oc¬ 
casion enjoin proceedings in other courts, whether for res judi¬ 
cata or lack of jurisdiction, but it was precisely the purpose 
of the Myers case to create a different rule to govern the rela¬ 
tionship of courts and administrative agencies. 
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L The complaint fails to state a cause of action because none 
of the issues in the proceeding sought to be enjoined is res 
judicata 

If we are correct in our contention that the District Court 
lacked jurisdiction over the subject matter of the complaint, 
the Court need not come to the question of res judicata. How¬ 
ever, since the nature of the appellant’s res judicata argument 
serves in our opinion aptly to illustrate the applicability of the 
Myers doctrine, we believe our jurisdictional argument will 
appear in clearer perspective if we discuss first the res judicata 
point. 

The appellant claims that the question whether it collu- 
sively instigated the Masterson suit may no longer be ex¬ 
amined administratively—or presumably even judicially, per¬ 
haps in a criminal prosecution—because that question is said 
to have been conclusively resolved (subject to direct appeal) 
in the subpoena-enforcement action, where the parties and 
issues are said to have been the same as in the administrative 
proceeding sought to be enjoined. 

In fact, the issues are not the same. Judge Morris, who sat 
both in the subpoena-enforcement action and in the present 
injunction action, expressed incredulity at the suggestion that 
they were the same and summarily dismissed the complaint in 
the present action in a ruling from the bench. Indeed, in his 
opinion in the earlier subpoena-enforcement action he had 
expressly declared, as we have already noted (J. App. 44):; 

The Court, in these proceedings, is not required, nor 
would it be proper, to make findings as to whether or 
not the fraud charged was perpetrated, but only to de¬ 
termine whether or not the evidence in the record, with¬ 
out more, constitutes a prima facie showing of such 
fraud. 

The issue before Judge Morris in the subpoena proceeding 
was not whether the appellant had in fact been guilty of 
fraudulent conduct in connection with the Masterson suit, but 
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whether, at an intermediate stage of the investigation into 
that subject, the available evidence sufficiently indicated, to 
justify piercing the attorney-client privilege, that Eaton (the 
appellant’s controlling stockholder) had consulted his attor¬ 
neys for a fraudulent or dishonest purpose. With the opinion 
of the Commission that the evidence was in fact sufficient the 
Court disagreed, and the only issue that did become res judicata 
(aside from the several questions determined in the Commis¬ 
sion’s favor) was the question whether the then available evi¬ 
dence warranted the setting aside of the privilege.' 

The adoption of the appellant’s novel theory that the effect 
was also to foreclose to future administrative action the sub¬ 
ject matter of the administrative inquiry would produce incal¬ 
culable detriment to the investigation and enforcement func¬ 
tions of administrative agencies. During the course of an 
investigation the agency should not be expected to prove the 
ultimate facts as to whether or not there has been a violation 
of the statutes it administers; the purpose of the investigation 
is to obtain the ultimate facts. “The very purpose of the sub¬ 
poena and of the [subpoena-enforcement] order, as of the 
authorized investigation, is to discover and procure evidence, 
not to prove a pending charge or complaint, but upon which 
to make one if, in the [agency’s] judgment, the facts thus dis¬ 
covered should justify doing so.” Oklahoma Press Publishing 
Co. v. Walling , 327 U. S. 186, 201 (1946). It is this reason¬ 
ing which underlies the rule that an administrative agency need 
not even establish, in enforcing a subpoena, that the subject 
matter of the investigation is covered by the statute in ques¬ 
tion, but only that the investigation is “for a lawfully author¬ 
ized purpose, within the power of Congress to command.” 
Id. at 209. The appellant’s position, in essence, is that if, 
at an intermediate stage or even at the inception of an inves¬ 
tigation, the agency is unable to obtain court enforcement of 
a subpoena, the matter is ended then and there to the extent 
that the subpoena action and the ultimate administrative pro¬ 
ceeding on the merits happen to involve common questions of 
fact. No matter what new evidence is developed to give weight 
to the agency’s hypothesis of wrongdoing, or even to prove that 
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hypothesis, the ultimate facts have themselves been irrevocably 
decided in favor of the person under investigation. The im¬ 
plications of this novel theory (the appellant does not support 
it with a single case) may be gathered from a simple illustration: 

To take an example typical in the field of administrative 
law, consider the case of an agency which, during an investi¬ 
gation of A, subpoenas the books of B, having, as it believes, 
ground to suspect that B has acted in concert with A. B 
resists the subpoena (assisted by A as intervener) on the 
ground that the agency is conducting a “fishing expedition,” 
since there is no reasonable basis for connecting B with A, 
and the court agrees on the basis of the evidence then avail¬ 
able. Later the agency, through independent and proper 
sources, obtains indisputable evidence that B was in fact con¬ 
nected with A and was a party to A’s wrongdoing. To hold 
that the basic issue of A’s wrongdoing in concert with B has 
been conclusively settled in the subpoena-enforcement pro¬ 
ceeding would not only cause a frustration of justice but would 
also mean that no agency would dare attempt to coerce the pro¬ 
duction of B’s books until it already had collected all the evi¬ 
dence of wrongdoing and complicity from other sources—in 
shorty until a subpoena was no longer necessary. On the other 
hand, A and B and all persons similarly situated would strive 
constantly, by recalcitrance in the face of administrative 
process, to throw into the District Courts as many issues as pos¬ 
sible at preliminary stages of an investigation, when the agency 
is/east able to prove its theories of wrongdoing. 

The anomalous and absurd result would be that the District 
Courts, with the statutory duty of aiding administrative in¬ 
vestigations through enforcement of subpoenas in summary 
proceedings, would in effect become the initial triers of facts 
entrusted by statute to the primary jurisdiction of adminis¬ 
trative agencies (as the Congress has entrusted the task of 
fact-finding to this Commission with respect to revocation of 
broker-dealer registrations or suspension or expulsion; from 
membership in a national securities association) subject to 
judicial review of their final administrative orders under the 



18 


“substantial evidence” doctrine; 8 and the timing of these 
conclusive court proceedings would be largely in the discretion 
of the persons under investigation, as indicated above. Con¬ 
sequently, if the appellant’s extreme theory became law, the 
fertile imagination of counsel would be preoccupied with the 
multiplication of issues which might be prematurely but con¬ 
clusively settled when the agency is least prepared to deal 
with them, and a most valuable premium would be created 
in favor of recalcitrance. 

The short of it is that it is inconceivable that the Congress, 
when it made provision in the same statute for the judicial 
enforcement of Commission subpoenas (Securities Exchange 
Act, § 21 (a), 48 Stat. 899,15 TJ. S. C. § 78u (a)) and for Com¬ 
mission determination in the first instance of questions of vio¬ 
lation of the statute by broker-dealers (§§ 15 (b), 15A (1) (2), 
25, 49 Stat. 1377, 52 Stat. 1074, 48 Stat. 901,15 U. S. C. §§ 78o 
(b), 78o-3 (l) (2), 78y), could have intended that resort to 
the former process should preclude the latter. Res judicata 
is not a constitutional doctrine. Its application to federal 
courts and agencies, like any other common-law rule, can be 
limited by the Congress if it chooses. While we do not think 
that there is anything remotely inconsistent between our in¬ 
terpretation of the statute and traditional concepts of res 
judicata, it must not be overlooked that the ultimate touch¬ 
stone is what the Congress intended. 

But—says the appellant to all this—the Commission has no 
new evidence to introduce in the adversary administrative pro¬ 
ceeding which was not before Judge Morris in the subpoena- 
enforcement action. Let us examine this statement. Not only 
does it represent a remarkable bit of clairvoyance on the appel¬ 
lant’s part; it is also completely irrelevant. It would be 

* FTC v. Staley Co., 324 U. S. 746, 760 (1945); NLRB v. Nevada Consoli¬ 
dated Copper Corp., 316 U. S. 105 (1942); NLRB v. Link-Belt Co., 311 U. S. 
584 (1941) ; NRLB v. Waterman Steamship Corp., 309 U. S. 206, 226 (1940); 
American Gas & Electric Co. v. SEC, 77 App. D. C. 174, 182, 134 P. 2d 633, 
641 (1943), cert, denied, 319 TJ. S. 763. In the last case this Court stated: 

“The record may be such as to sustain either a negative or affirmative 
finding by the Commission. * • * The Judicial function is exhausted 
when there is found a rational basis for the conclusions of the Commission 
after a fair and adequate hearing.” 
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a perversion indeed of the doctrine of res judicata to argue that 
an issue finally adjudicated between certain parties can be reliti¬ 
gated in a new action between the same parties on the basis of 
new or additional evidence. The appellant itself strenuously 
urges again and again in its brief that the availability of addi¬ 
tional evidence does not affect the doctrine of res judicata, and 
that the Commission is barred from inquiring administratively 
into the question of the collusiveness of the Masterson lawsuit 
regardless of how much additional evidence may be adduced. 
In effect, it concedes arguendo, as it must, that the collusive 
nature of the suit may be established in the administrative pro¬ 
ceeding beyond any reasonable doubt. This is the heavy bur¬ 
den which the appellant must meet, and its talk of lack of new 
evidence is an obvious attempt to evade that burden. 

The fact is, of course, that, regardless of what the appellant 
alleges in its complaint as to the availability of new evidence, 
no one can say at this time what evidence will be introduced 
in the adversary administrative proceeding. And, even if the 
Commission knew precisely what evidence would be contained 
in the record of that proceeding upon its completion, it would be 
most improper under the Myers doctrine for a court to examine 
the Commission as to the precise scope of its available evidence 
in advance of the administrative hearing. In any event, as 
we show later, the question of the effect of an adverse Commis¬ 
sion order not founded upon additional evidence in the ad¬ 
ministrative proceeding is not properly before the Court at this 
time. i 

Despite the novelty of the proposition for which the appellant 
contends, and the havoc which its adoption would wreak with 
established principles governing the relationship between ad¬ 
ministrative agencies and the courts, the appellant does not cite 
a single case where an adjudication in a subpoena-enforcement 
action has been held to render the issue in a subsequent ad¬ 
versary proceeding by the administrative agency to be res 
judicata. It has simply cited a mass of cases dealing with the 
law of res judicata generally—cases with which we have no 
quarrel and which, we shall show later, are distinguishable 
from the case at bar. No reference is made to the arguments 
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and cases which the appellees successfully urged before the 
District Court by way of analogy. 

One of these analogies is to the criminal law and the process 
of grand jury investigation. The criminal precedents are par¬ 
ticularly apropos. In the first place, the Supreme Court and 
other courts have held that the investigative function of ad¬ 
ministrative agencies “is essentially the same as the grand 
jury’s.” Oklahoma Press Publishing Co. v. Walling, 327 U. S. 
186, 216 (1946); Consolidated Mines of California v. SEC, 
97 F. 2d 704, 708 (C. A. 9,1938); In re SEC, 84 F. 2d 316, 318 
(C. A. 2, 1936), rev’d as moot, 299 U. S. 504; SEC v. Bourbon 
Sales Corp., 47 F. Supp. 70, 73 (W. D. Ky. 1942). In the sec¬ 
ond place, the res judicata rule is nowhere more firmly im¬ 
planted than in the criminal law, where it has acquired con¬ 
stitutional authority in the form of the double jeopardy 
doctrine. 

The discharge of an accused person upon a preliminary 
examination for lack of a prima facie case or probable cause 
has never been thought to be a bar to a subsequent arrest and 
trial for the same offense. Ex parte Crawlin, 92 Ala. 101, 9 So. 
334 (1891); Ex parte Fenton, 77 Cal. 183, 19 Pac. 267 (1888); 
In re Garst, 10 Neb. 78,81,4 N. W. 511 (1880); Ex parte Oxley, 
38 Nev. 379, 383, 149 Pac. 992, 993 (1915); cf. United States 
ex reL Rutz v. Levy, 268 U. S. 390,393 (1925). Prior to the new 
Federal Rules of Criminal Procedure, when want of probable 
cause was a defense available to an accused person resisting 
removal to another district, the discharge of such a person for 
want of probable cause was not deemed to be a bar to a sub¬ 
sequent removal proceeding. United States ex rel. Rutz v. 
Levy, supra. For “in removal proceedings the court is not to 
determine the guilt or innocence of the accused, but only to 
inquire whether there is probable cause to believe him guilty 
of the offense charged and justify his removal for trial.” United 
States ex rel. Povlin v. Hecht, 48 F. 2d 90, 91 (C. A. 2, 1931). 

Again, the dismissal of an indictment for failure to state a 
prima facie case has never been deemed to prevent reindict¬ 
ment or continued investigation by the grand jury. Henry v. 
United States, 15 F. 2d 624, 626 (C. A. 9, 1926), cert, denied, 
274 U. S. 737; United States v. Owen, 21 F. 2d 868 (N. D. Ill. 
1927); Haugen v. United States, 153 F. 2d 850 (C. A. 9, 1946). 
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As a matter of fact, in jurisdictions where it is the practice to 
quash indictments for failure to present a prima facie case to 
the grand jury, it is also the practice, even after dismissal of 
an indictment on these grounds, to reindict and try the persons 
involved. People v. Roth, 128 Misc. 550, 220 N. Y. S. 167 
(1927); People v. Horvatt, 237 App. Div. 289, 261 N. Y. S. 303 
(1933), afj’d sub nom. People v. Mangan, 262 N. Y. 508, 188 
N. E. 41 (1934); Hill v. State, 20 Ala. App. 197, 101 So. 298 
(1924); cj. Brady v. United States, 24 F. 2d 397, 405 (C. A. 8, 
1928), cert, denied, 278 U. S. 603. 

The analogy is obvious. Suppose the Commission’s public 
investigation had been a grand jury investigation instead. 
Suppose that at precisely the same point in the record Harri¬ 
son and Hull had been asked to testify with respect to commu¬ 
nications with their client, Eaton, and upon their refusal had 
been summoned before the court by means of a contempt 
citation. Suppose then that the court had held on a review 
of the grand jury minutes that there was not sufficient evidence 
of fraud in the attorney-client relationship to pierce the priv¬ 
ilege. Would such a holding conceivably foreclose the Gov¬ 
ernment from continuing with the grand jury investigation, 
adducing additional evidence, and obtaining a conviction? 

As we have already indicated, we do not concede that) if the 
record made in the adversary administrative proceeding against 
the appellant does not contain any evidence in addition to that 
which was before the court in the subpoena-enforcement action, 
the decision in that action will be res judicata and necessarily 
preclude a finding of fraud by the Commission. For one thing, 
even if the record in the administrative proceeding does not 
contain an iota of additional evidence to connect the appellant 
with the filing of the Masterson lawsuit, the very fact that 
that record will have been made on the basis of a full right of 
cross-examination, whereas cross-examination was neither re¬ 
quired nor permitted in the public investigation, will make the 
record a different record from that which was before the court 
in the subpoena-enforcement action. Judge Morris in his 
opinion in that action held that, while the absence of the right 
of cross-examination did not preclude the court from con¬ 
sidering the record of the public investigation in determining 
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whether or not a prima facie case of fraud had been made suffi¬ 
cient to pierce the attorney-client privilege, the fact that the 
record had not been tested in the crucible of cross-examination 
would affect the weight to be given to it and the testimony 
“must be subjected to the strictest scrutiny for possible am¬ 
biguity and equivocation” (J. App. 42-43). 

This makes particularly applicable the further analogy sug¬ 
gested by the rule that “acquittal on a criminal charge is not 
a bar to a civil action by the Government, remedial in its nature, 
arising out of the same facts on which the criminal proceeding 
was based.” Helvering v. Mitchell, 303 U. S. 391, 397 (1938); 
Stone v. United States, 167 U. S. 178, 188 (1897); Murphy v. 
United States, 272 U. S. 630, 631, 632 (1926). In the first of 
these cases Mitchell had been acquitted of a charge that he had 
fraudulently sought to evade his 1929 income tax in the amount 
of $728,000. After the verdict of acquittal, the Commissioner 
of Internal Revenue made a finding of fraudulent evasion in 
precisely the same amount and added a 50 percent penalty. 
This determination was upheld on the ground that “the differ¬ 
ence in degree of the burden of proof in criminal and civil cases 
precludes application of the doctrine of res judicata.” 303 U. S. 
at 397. 

The parallel to the case at bar is clear. To determine whether 
a prima facie case of fraud sufficient to pierce the attorney- 
client privilege has been established on an ex parte record is 
one thing; to determine (subject to judicial review under the 
“substantial evidence” criterion) whether after a plenary 
hearing with full right to cross-examine and call witnesses there 
has been a willful violation of specified anti-fraud provisions 
is quite another matter. 4 

* As a matter of fact, it is not dear from the opinion of Judge Morris in 
the subpoena-enforcement action that his conception of the quantum of 
evidence necessary to sustain a prima facie case was not far in excess of 
that required to support a determination of fact in a dvil proceeding, whether 
judicial or administrative. His reference to Curley v. United States, 81 App. 
D. C. 389, 160 F. 2d 229 (1947), cert, denied, 331 U. S. 837, followed by his 
statement that the facts shown by the Commission did not “reasonably 
justify a verdict of wrong-doing which could be sustained” (J. App. 43), 
indicates that he was guided by the law of this Circuit, as spelled out in 
the Curley case, governing directed verdicts of acquittal in criminal cases. 
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In view of this important distinction, as well as the un¬ 
doubted authority of the Commission to explore in the admin¬ 
istrative proceeding any matters relevant to the question 
whether the cited provisions of the statutes and rules have 
been violated, the issue whether the Commission may revoke 
the appellant’s registration or suspend or expel it from the 
NASD upon the identical evidence that was considered by 
Judge Morris in the subpoena enforcement proceeding is es¬ 
sentially an academic question; and in any event the issue 
cannot possibly be before the Court at this time. That issue 
cannot arise here or in any other court until two contingencies 
occur: (1) apart from our point that the very right of cross- 
examination will result in a substantially different record, it 
is concluded on an analysis of the two records that they are 
in fact the same; (2) notwithstanding that conclusion the 
Commission enters some sort of final order adverse to the 
appellant. When and if the Commission enters such a final 
order, and when and if the appellant files a petition to review 
that order, either in this Court or perhaps in some other Court 
of Appeals, whatever court will then hear the case on the 
merits will have ample opportunity to determine whether the 
Commission’s final order should be set aside either on the 
ground of res judicata or for lack of substantial evidence or 
on both these grounds. Consequently, we submit that it would 
be most inappropriate in this action to rule so prematurely 
on the effect of an adverse final order by the Commission which 
is not based on “additional evidence.” 

Probably the best answer of all, however, to the appellant’s 
contention of res judicata is to apply the argument in reverse. 

As stated by Judge Prettyman in that case, the trial court is under: a duty 
to direct a verdict of acquittal when the evidence is such that a reasonable 
man could not find guilt beyond a reasonable doubt (81 App. D. C. at 392,160 
F. 2d at 232). We recognize, of course, that we cannot collaterally attack 
in this action Judge Morris’ application of this criminal rule in the sub¬ 
poena-enforcement proceeding (if his opinion be so construed). We accept 
his opinion as correct for purposes of this action and merely observe that 
it cannot be disputed that the measure of proof will be quite different in 
the administrative proceeding, where the Commission's findings of fact must 
be affirmed if they are supported by “substantial evidence.” See thfe cases 
cited supra note 3. 
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Suppose Judge Morris had ruled in favor of the Commission— 
that a prima facie case of fraud had in fact been made out. 
It would never have occurred to the Commission to base a 
finding of willful violation of the antifraud provisions of the 
Securities Exchange Act on that finding without more. One 
can imagine the cry of protest which would have been uttered 
by the appellant if it were the Commission which were thus 
seeking to give Judge Morris’ decision in the subpoena-enforce¬ 
ment action the force of res judicata. Res judicata should not 
be a one-way street. “It is a principle of general elementary 
law that the estoppel of a judgment must be mutual.” Bige¬ 
low v. Old Dominion Cojxper Co., 225 U. S. Ill, 127 (1912); 
Ericson v. Slomer, 94 F. 2d 437,440 (C. A. 7,1938). Properly 
applied to the decision of the subpoena-enforcement action, the 
necessary mutuality of estoppel exists. The Commission 
having lost, it cannot attempt to require Harrison and Hull to 
testify on the same record in any other court; and, if the Com¬ 
mission had won, the defendants in that action would have been 
estopped to question the judgment in any subsequent contempt 
proceeding based on continued failure to testify. But that is 
as far as the estoppel goes. It would be just as erroneous to 
apply it to the pending administrative proceeding as it would 
have been to base an ultimate finding of fraud and a broker- 
dealer revocation order upon the judgment if it had been in 
favor of the Commission. 

These analogies and arguments, we submit, are a good deal 
more persuasive in determining the applicability of res judicata 
to an admittedly novel factual situation than are the general 
(and unexceptionable) authorities cited by the appellant con¬ 
cerning the applicability of res judicata in other contexts. The 
setting of the present controversy is sharply distinguished, for 
example, from the facts in the Eagle-Picher case, 5 where, after 
the termination of both administrative and judicial-review 
proceedings, the Supreme Court invoked the doctrine of finality 
to sustain the denial of a remand of the cause to the National 
Labor Relations Board for further administrative action. The 
appellant’s extensive quotations from that case (App. Br. 29- 

* International Union of Mine, Mill d Smelter Worker* v. Eagle-Picker 
Mining d Smelting Co., 325 U. S. 335 (1945). 
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30), on which it relies so heavily, do not include language in 
the opinion making it unmistakably clear that the doctrine of 
finality is not to be employed as a procedural device to deny 
to administrative agencies the primary jurisdiction for fact 
finding delegated to them by the Congress. Thus, the Court 
said (325 U. S. at 339,342): j 

We are not dealing here with an administrative pro¬ 
ceeding. That proceeding has ended and has been 
merged in a decree of a court pursuant to the directions 
of the National Labor Relations Act. 

* # * * I • 

There is no question that the Act intended to vest ex¬ 
clusive jurisdiction in the courts once the Board in the 
exercise of its discretion had reached its determination 
and applied for enforcement. (Italics supplied.) 

The appellant also cites ICC v. Brimson, 154 U. S. 447 (1894), 
and other cases for the general proposition that a judgment in 
a subpoena-enforcement action has the finality and dignity of 
any other judgment (Br. 20-21). We do not doubt this Ex¬ 
amination of these cases shows that they deal with such ques¬ 
tions as whether a subpoena-enforcement proceeding is a case 
or controversy in the constitutional sense, and whether a judg¬ 
ment in such a proceeding is appealable. Even if it be assumed 
that such judgments are final and res judicata in respect of the 
matters actually settled, there always remains to be deter¬ 
mined the question whether the issues in the second proceed¬ 
ing are identical with the issues in the first. 

The other cases relied on by the appellant, to the extent that 
they are relevant at all, are cases where the ultimate facts were 
themselves in issue, and where the parties had offered proof 
as to the ultimate facts or had had an opportunity to do so. 6 

• The case of Reiser v. Woodruff, 327 U. S. 726 (1946), on which the appel¬ 
lant relies to establish the precedence of the res judicata doctrine over the 
doctrine of primary jurisdiction (Br. 23-24), is generically like the other 
cases discussed in the text; the question there held to be res judicata was 
the ultimate question of fact whether there had been fraud in the procure¬ 
ment of a judgment, and since this precise question had been squarely decided 
in two prior attacks on the judgment the matter was held to be res judicata 
in the bankruptcy proceeding. Moreover, we do not understand that the 
bankruptcy courts were ever deemed to be vested with exclusive jurisdic- 




26 


In these circumstances the res judicata doctrine is, of course, 
a useful and essential device for preventing relitigation of the 
same issues. As we have shown, however, that is not the case 
here. In any event, we think it has been clearly demonstrated 
that the mechanical application of the res judicata doctrine 
to proceedings to compel testimony in aid of an investigation 
would lead to absurd results. Certainly it comes with ill grace 
to say that “the SEC seeks to flout the judgment of the very 
court which it itself invoked” (App. Br. 30), when the judge 
himself has agreed with the Commission. 

The appellant, which had the burden below and has it here 
to establish that Judge Morris’ first decision renders the issue 
of the Masterson suit res judicata, has not sustained it. On 
the contrary, we submit that Judge Morris, who sat in both 
cases—fortunately so since he was in a best position to know 
what he had decided in the first case—was clearly right in 
limiting his first decision to the precise issue of attorney-client 
privilege there involved. 1 

tlon to adjudicate claims even where such claims had previously been 
reduced to judgments unassailable on jurisdictional grounds. In any event, 
the PottsvUle case has made It clear that “The technical rules derived from 
the interrelationship of judicial tribunals forming a hierarchical system are 
taken out of their environment when mechanically applied to determine 
the extent to which congressional power, exercised through a delegated 
agency, can be controlled within the limited scope of ‘judicial power’ con¬ 
ferred by Congress under the Constitution.” FCC v. Pottsville Broadcasting 
Co., 300 U. S. 134,141 (1040). In our Point II, infra, we attempt to show 
that the Myers doctrine, and the practical considerations upon which it is 
based, make it most inappropriate mechanically to transplant the res 
judicata rule in the manner urged by the appellant. It is to be emphasized, 
however, that so far as the point now under discussion is concerned— 
whether the question of the bona fides of the Masterson* lawsuit is in fact 
res judicata — Reiser v. Woodruff is distinguishable because there the issues 
in the various tribunals were identical, involving the ultimate question 
whether fraud had been employed in the procurement of the judgment. 

f A word about the effect of Judge Letts’ order (J. App. 30-33) in the 
event the appellant may seek to rely on that order, as it unsuccessfully 
did below: In his order Judge Letts, being of the opinion that such action 
was “necessary to protect the jurisdiction of this Court,” restrained the 
Commission, “pending the decision” in the subpoena-enforcement case, from 
considering in its adversary administrative proceeding the question of the 
Masterson lawsuit. Judge Letts’ determination that such a restraint was 
somehow appropriate to protect the jurisdiction of the District Court is 
a far cry from a determination that the issues in the two proceedings were 


27 


II. The District Court was without jurisdiction under the doc¬ 
trine of Myers v. Bethlehem Shipbuilding Corporation 

Even if it be conceded arguendo that an unprecedented ex¬ 
ception should be engrafted onto the Myers doctrine where the 
attempt to enjoin an administrative proceeding is based on 
a theory of res judicata, we have shown that the latter theory 
is equally unprecedented and entirely without validity in the 
case at bar. However, it is our position that there is ho such 
exception to the Myers doctrine, that the issue of res judicata 
has been prematurely raised, and that regardless of the de¬ 
termination of that issue the Court below properly dismissed 
the complaint for lack of jurisdiction over the subject matter. 

In Myers v. Bethlehem Shipbuilding Corporation, 303 U. S. 
41,48-52 (1938), where a District Court had enjoined a Labor 
Board proceeding to determine the existence of unfair labor 
practices on the ground that the Board was without jurisdiction, 
the Supreme Court held: i 

The District Court is without jurisdiction to enjoin 
hearings because the power “to prevent any person from 
engaging in any unfair practice affecting commerce,” 
has been vested by Congress in the Board and the Cir¬ 
cuit Court of Appeals, and Congress has declared: 
“This power shall be exclusive, and shall not be affected 
by any other means of adjustment or prevention that 
has been or may be established by agreement, code, law, 
or otherwise.” The grant of that exclusive power is 
constitutional, because the Act provided for appropri¬ 
ate procedure before the Board and in the review by the 

so identical as to make their resolution in the one a complete bar to their 
consideration in the other. In any event, the order has expired by its 
own terms, and any value which the holding may have as a precedent 
must be considered (especially by the appellate court) in the light of the 
fact that the Commission, having filed an appeal from the order while it 
was still extant, has since made a motion in this Court that the mooted 
order be remanded to the District Court with instructions that it be vacated, 
in accordance with well settled principles of appellate practice. SEC v. 
hong Island Lighting Co., 325 U. S. 833 (1945); SEC v. Engineers Public 
Service Co., 332 U. S. 788 (1947); United States v. Haniburg-Amerikanische 
Paclcetfahrt-Actien QeseUscharft, 239 U. S. 466, 478 (1916); Alejandrino v. 
Quezon, 271 U. S. 528 (1926). 
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Circuit Court of Appeals an adequate opportunity to se¬ 
cure judicial protection against possible illegal action 
on the part of the Board. 

***** 

# * * Since the procedure before the Board is ap¬ 
propriate and the judicial review so provided is adequate, 
Congress had power to vest exclusive jurisdiction in the 

Board and the Circuit Court of Appeals. 

***** 

Obviously, the rule requiring exhaustion of the ad¬ 
ministrative remedy cannot be circumvented by assert¬ 
ing that the charge on which the complaint rests is 
groundless and that the mere holding of the prescribed 
administrative hearing would result in irreparable dam¬ 
age. Lawsuits also often prove to have been groundless; 
but no way has been discovered of relieving a defendant 
from the necessity of a trial to establish the fact. 

In the companion case of Newport News Shipbuilding and 
Dry Dock Co. v. Schauffler, 303 U. S. 54, 56 (1938), the same 
rule was applied notwithstanding the contention of the plaintiff 
that it would be “held up to scorn as a violator of a law of the 
United States and so would incur for as long as the proceedings 
lasted the odium and ill will of the public and of its own em¬ 
ployees.” For repeated applications of the rule in recent years 
see Macaulay v. Waterman Steamship Corp., 327 U. S. 540 
(1946); FPC v. Arkansas Power & Light Co., 330 U. S. 802 
(1947); Aircraft & Diesel Equipment Corp. v. Hirsch, 331 U. S. 
752 (1947); Johnson v. McNeill, 151 Fla. 806, 10 So. 2d 143 
(1942) (state court held without jurisdiction under Myers doc¬ 
trine to enjoin broker-deal revocation proceeding by SEC); 
cf. FPC v. Metropolitan Edison Co., 304 U. S. 375 (1938) 
The philosophy of the Myers doctrine was also stressed in Okla¬ 
homa Press Publishing Co. v. Walling, 327 U. S. 186, 211-12 
(1946). 

We are aware, of course, of the familiar rule that a court may 
protect its decrees by enjoining the institution of proceedings 
in other courts. Root v. Woodworth, 150 U. S. 401 (1893). 
But courts also enjoin actions in other courts in certain circum¬ 
stances on the ground of lack of jurisdiction in the second court 
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rather than res judicata. Bowles v. Willingham, 321 U. S. 503, 
510-12 (1944); MadisonviUe Traction Co. v. St. Bernard 
Mining Co., 196 U. S. 239 (1905); Kline v. Burke Construction 
Co., 260 U. S. 226 (1922); Usen v. Usen, 136 Me. 480,13 A. 2d 
738 (1940). Yet the claim of lack of jurisdiction over the 
subject matter—a claim which would seem to raise a more 
fundamental objection than the claim of res judicata —was of 
no avail to give the District Court jurisdiction over the injunc¬ 
tion action in the Myers case itself. 

As a matter of fact, even within the judicial system; the 
Supreme Court recently held that the power of a federal court 
to protect its decrees by enjoining relitigation of the same issues 
elsewhere is qualified by an important exception in the form 
of Section 265 of the Judicial Code (36 Stat. 1162, 28 U. S. C. 
§ 379), which prohibits the staying of proceedings in state 
courts. Toucey v. N. Y. Life Insurance Co., 314 U. S. 118 
(1941). The Myers doctrine rests upon generally similar con¬ 
siderations; for it recognizes that, in the familiar statutory 
provisions vesting primary regulatory jurisdiction in adminis¬ 
trative agencies and exclusive review jurisdiction in designated 
courts, the Congress, no less than in Section 265 of the Judicial 
Code, has evinced an intention to render inapplicable the tra¬ 
ditional remedy of the injunction. It is noteworthy that both 
in the Toucey case and in the Myers case the Supreme Court 
emphasized that the unavailability of the injunction did not 
deprive litigants of any substantive rights, since claims of res 
judicata and lack of jurisdiction are always available as defenses. 

In other words, what the Supreme Court intended to do, and 
what it did in the Myers case and subsequent decisions, was 
precisely what seems to surprise the appellant: it most as¬ 
suredly set up a different rule to govern the relationship between 
courts and administrative agencies from the traditional rule 
which (subject to the important limitation in Section 265 of 
the Judicial Code) governs the relationship of courts among 
themselves. i 

In the Myers case and in the cases succeeding it the Supreme 
Court has held most explicitly that any hardship involved in 
submitting to an administrative proceeding is no ground for 
the intervention of equity where a statutory remedy is avail- 
able for review of the action taken at such a proceeding. It is 
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not disputed that such a statutory remedy will be available here 
under Section 25 of the Securities Exchange Act (48 Stat. 901, 
15 U. S. C. § 78y) to review in the appropriate Court of Appeals 
any final order by the Commission which may be adverse to 
the appellant. That will be the time to litigate the question 
of res judicata. Neither in its complaint nor in its supporting 
affidavits in the court below has the appellant alleged any 
injury different in kind from the allegations of injury found 
by the Supreme Court in the Myers, Newport News and other 
cited cases to be insufficient to support the equity jurisdiction 
of a District Court in such a case. 

We do not say that if the question were one of first impres¬ 
sion a respectable argument could not be made the other way. 
It is not without appeal, at least superficially, to ask why such 
matters as jurisdiction and res judicata cannot be raised in 
limine, whether by the injunction route or by way of judicial 
review of interlocutory administrative orders in the appellate 
courts, so that if the objector is right he will be saved the trouble 
and expense of defending a useless administrative proceeding. 
But stare decisis is as much a part of our scheme of things as 
is res judicata. There would seem to come a point when doc¬ 
trinal argument must cease, and by every rational standard 
that point has been reached with respect to the Myers doctrine, 
together with its underlying philosophy that the administrative 
process cannot function if it is to be subjected to piecemeal 
attack in the courts at any number of stages in a proceeding. 
Cj. FPC v. Metropolitan Edison Co., supra, which would sim¬ 
ilarly bar the appellant from obtaining an interlocutory review 
if the defense of res judicata were raised and rejected during the 
course of the administrative proceeding and the appellant were 
to seek immediate review of the Commission’s ruling by filing 
a petition in a Court of Appeals under Section 25 of the Se¬ 
curities Exchange Act. Both the Myers and the Metropolitan 
Edison cases involved the most fundamental objection of all— 
lack of jurisdiction in the agency over the subject matter —yet 
the Supreme Court held in each instance that the complainant 
would have to await final agency action and then follow the 
processes of review prescribed by statute. 
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. In reaching this conclusion the Supreme Court presumably 
balanced the argument of occasional needless expense and prej¬ 
udice against the countervailing consideration of protecting 
the administrative process against repeated interlocutory at¬ 
tack, and found in favor of the latter. We submit that the 
appellant has not sustained the heavy burden of demonstrating 
that an exception to a policy so fixed should be made in this 
case, novel though it be on its facts. Certainly the delays which 
the appellant has already achieved in this matter are a classic 
illustration of the wisdom of the Myers doctrine and the danger 
of permitting inroads on it. 

CONCLUSION 

The judgment appealed from should be affirmed. 

Respectfully submitted. 
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The Factnal Statements in the Complaint and the Affidavits 
Stand Uncontradicted. They Are Material to the Dis¬ 
position of the Appeal. They Show an Especially 
Strong Case for Relief in Equity. 

The complaint and supporting affidavits filed by the ap¬ 
pellant contain statements of fact which we think clearly 
establish that the Commission has been guilty of an out¬ 
rageous abuse of its own process in these proceedings. The 
Commission, although it had ample opportunity to do so in 
the court below, has neither answered the complaint nor 
has it filed any counter-affidavits challenging these state¬ 
ments. For the purposes of this appeal statements in our 
complaint and affidavit stand admitted on the record. 

It is the obvious purpose of the Commission’s counter¬ 
statement in this case to cast doubt upon these unchallenged 
statements and to create the impression that arguments 
based upon them should not be considered by the Court. 
For example, on page 6 of its Brief, the Commission states: 

“We cite this as only one example of what we meant 
earlier when we said the statement of facts in the ap¬ 
pellant’s brief is slanted to make it appear that the 
Commission, instead of impartially performing its stat¬ 
utory duty against all manner of legal obstacles, is en¬ 
gaged in some sort of witch hunt in which it has for 
some mysterious reason singled out the appellant for 
persecution. We do not object to any person’s exercis¬ 
ing his legal rights. We do object to the appellant’s 
persistent attempt to create an atmosphere of conspir¬ 
acy on the Commission’s part.” 

With regard to this statement and all others like it in the 
Commission’s counter-statement, we say, with all serious¬ 
ness, that we are not trying to “slant” our brief or to cre¬ 
ate “an atmosphere.” We are relying upon specific alle¬ 
gations which have not been denied. Argumentative state¬ 
ments in the Commission’s brief cannot be used as a 
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substitute either for answer or for counter-affidavits. 
All that the Commission is entitled to argue here is that, 
conceding these statements are true, nevertheless the Court 
still lacks the power to grant injunctive relief. The Com¬ 
mission cannot properly argue that these undenied allega¬ 
tions should be ignored or that arguments based on them 
are improper. | 

We think it important to point out also that the state¬ 
ments of fact which we think establish the Commission’s 
abuse of its own process are to a large extent matters of 
public record. It cannot be denied and is not denied that the 
Commission conducted an investigation of unproved viola¬ 
tions of law in public without giving a shadow of excuse for 
that fundamentally unjust procedure. It cannot be denied 
and is not denied that, in connection with that public inves¬ 
tigation, the Commission subjected Otis & Co. to a barrage 
of damaging publicity. It cannot be denied, and is not de¬ 
nied, that this is the first time in its history that the Com¬ 
mission has conducted an investigation of individual vio¬ 
lations of law without giving the accused persons an op¬ 
portunity for cross-examination. It cannot be denied and 
is not denied that when Otis & Co. sought to defend itself by 
proffers of proof, the Commission refused to allow if to 
produce evidence on its behalf. It cannot be denied, and 
is not denied, that the Commission limited its investigation 
so that the entire story of the transactions which were 
investigated, particularly with reference to the activi¬ 
ties of Kaiser-Frazer, did not come out before the 
public. It cannot be denied, and is not denied, that 
the Commission is now attempting to force Otis & Co. to go 
to trial in spite of the judicial determination that there is 
not sufficient evidence against Otis & Co. to require its to 
assume the burden of producing a defense. i 

Thus, the facts alleged in our complaint must be taken 
as true. For example, in paragraph 31 of the complaint, 
(App., 9), we allege that the purpose of the Commission in 
ordering the hearing we seek to enjoin, is to maintain fur¬ 
ther the false and damaging impression heretofore created 
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by it concerning plaintiff, to republish the false and malici¬ 
ous statements concerning plaintiff in the Commission’s so- 
called investigation, and to reaffirm publicly the Commis¬ 
sion’s predetermination to interfere with plaintiff’s busi¬ 
ness as an investment banker. 

Similarly, the affidavit of William R. Daley (App., 49) 
and, more particularly, the affidavit of Harry W. Irwin 
(App., 59), contain statements as to the character of the 
hearing and the abuse of process indulged in by the Com¬ 
mission. They have not been denied. They must be taken 
as true for the purpose of this appeal. 

Some of these facts were offered in support of our coun¬ 
terclaim to enjoin the Commission’s public investigation 
filed in the subpoena-enforcement action before Judge 
Morris. 1 Concerning these charges the Commission’s re¬ 
statement says, “. . . the District Court in the earlier deci¬ 
sion pointedly ignored the same serious charges which have 
been leveled against the Commission in that action.” This 
statement is not accurate. The District Court earlier heard 
full argument on these charges and decided not that they 
were untrue, but (we think erroneously) that in spite of 
them the Court had no power to grant Otis & Co. relief. 2 

Among the serious charges which we made against the 
Commission and which have not been denied, is that in vio¬ 
lation of its own administrative precedent and the prin¬ 
ciples underlying this Court’s decision in Bcmk of America 
v. Douglas, 105 F. 2nd. 100, it conducted a public investiga¬ 
tion of an alleged fraud committed by Otis & Co., dramatiz- 

i We do not know whether the investigation will be reopened or how, in 
that event, it will be conducted. Our time to appeal from Judge Morris * 
judgment on this point has not expired. 

2See App. 37, 44. The Court stated (App. 37): “It is a well recognized 
principle of administrative law that investigations ought to be so conducted 
that harmful publicity will not be used in lieu of sanctions provided by law, but 
it must rest in the sound discretion of the agency created by the Congress, 
and not with the courts, to determine when investigations are to be con¬ 
ducted by open or closed hearings.” Accordingly, it concluded (App. 44) that 
“. . . in so far as the counterclaim seeks injunctive relief respecting the 
future conduct of the hearings in the investigatory proceedings, the defen¬ 
dants and intervenors are not entitled to the relief sought, and that this 
Court docs not have the power by injunctive relief to control the conduct of 
such hearings by the Commission.” 
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ing every sort of inference and hearsay that would damage 
the reputation of that great banking house. On page 5 of 
the Commission’s brief, we have for the first time , the only 
explanation which has yet been given for the Commission so 
proceeding. The Commission says: j 


“The Commission ordered this investigation to be pub¬ 
lic, as it had done on a number of previous occasions 
where the matter was of great public interest and the 
Commission desired to explore fully, with all possible 
assistance from members of the public, the question 
whether it should prescribe rules and regulations under 


the 1934 Act or recommend further legislation to 


Congress.. 


That statement is irresponsible. It may be seriously 
questioned whether any rule making power of the Commis¬ 
sion could be affected one iota by whether or not the Com¬ 
mission could establish its thesis that the Masterson suit 
was inspired. But, in fact, nothing whatever in the entire 
5,000 pages of the Commission’s evidence concerned any¬ 
thing other than investigations into alleged violations of 
law on the part of the persons investigated. Not one page 
of the entire 5,000 page record contains any inquiry by the 
Commission for suggestions or opinions as to possible rules 
and regulations. j 

When, at a later date, the Commission did decide to make 
such an inquiry, it did not even make the inquiry a part 
of the “public investigation.” Instead, it published a re¬ 
lease on September 16,1948 entitled “Notice of Opportunity 
to Submit Proposals for Regulations or Legislation . .. .j” 3 
Such proposals were to be submitted as private communica¬ 
tions, and not by the formidable and hostile machinery em¬ 
ployed against appellant. j 

The fictitious character of the Commission’s explanation 
is revealed by a few circumstances connected with its inves- 


s This document is Securities Exchange Act Release No. 4163. It was pub¬ 
lished in the Federal Register (13 F. R. 5510) and a copy appears in the 
files of this Court in No. 10043. 


i 
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tigation which it has never yet explained. If the Commis¬ 
sion was interested in exploring the question “fully”: (a) 
Why did it deny Otis & Co. ’s motion in the investigation to 
enlarge the subjects for investigation so as to include all 
phases of the financing, including questions regarding the 
registration statement and market manipulation for which 
the Commission itself has an inescapable responsibility, in¬ 
stead of being limited to the narrow subjects set forth in its 
order for the investigation? (b) Why, for the first time in 
any public investigation conducted under the provisions of 
law recited in the Commission’s order for investigation, did 
the Commission deny Otis & Co. the right of cross-examina¬ 
tion? 4 (c) Why did it deny Otis & Co. the right to adduce 
proof? (d) Why, after inviting proffers of proof from 
Otis & Co., did it deny them by failing even to act on them ? 
(e) Why did it never even touch upon the registration state¬ 
ment in its investigation until four months after the public 
investigation was begun and then only cursorily in one 
hearing after we had complained of its failure in this re¬ 
gard to Judge Morris? 

The truth of our charges is corroborated by the attempt 
of the Commission to institute an adversary proceeding 
while its subpoena-enforcement action was pending. The 
Commission told Judge Morris that it needed the testimony 
it sought in order to determine whether to institute a dis¬ 
ciplinary proceeding. It asserts to this Court that it had 
“probably a duty” to pursue the subpoena-enforcement ac¬ 
tion before instituting its adversary proceeding (Brief, p. 

4 As pointed out in the Monograph of the Attorney General’s Committee 
on Administrative Procedure, Part 13, Senate Document No. 10, 77th Cong. 
1st Sess., p. 39, previous investigations of this character have been “in fact, 
if not in theory, proceedings against the persons to be exposed. ” It is even 
more significant, as pointed out by the same authority, that in such pro¬ 
ceedings in the past “the right to cross-examine and adduce evidence is given 
to those investigated.’’ The Commission’s conduct of its investigation re¬ 
garding the Kaiser-Frazer financing thus represented a decided departure 
from the past practice of the Commission. This departure was made in the 
face of the fact that Congress, in enacting the Administrative Procedure 
Act, apparently was of the opinion that proceedings “to invoke the sanction 
of publicity” had been abolished, as they were specifically condemned in the 
Report of the House Committee on the Judiciary with respect to the proposed 
legislation. 
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7). It further indicates that the testimony it might have 
secured as a result of the subpoena-enforcement action 
might have completely dispelled the case as the Commission 
saw it prima facie (Brief, p. 7). But despite this, the Com¬ 
mission did not await Judge Morris * decision in the sub¬ 
poena-enforcement action before instituting its adversary 
proceeding, and, after instituting the same, refused even to 
withhold its hearings until the Court had spoken. That was 
quite properly stopped, by Judge Letts. 

The truth of our charges is further corroborated by the 
continued reference to possible criminal action against ap¬ 
pellant (Brief, p. 7). The Commission knows that similar 
comments by it in the past have already led to press and 
radio announcements that Mr. Eaton and appellant would 
be indicted. Instead of acting as a deterrent, this appears 
to act as an incitement to repetition. 

The fact that the Commission now desires to try Otis & 
Co. on evidence which has been adjudged not even to con¬ 
stitute a prima facie case lends further support to our 
charges. 

Finally (as the uncontroverted affidavit of William R. 
Daley shows) the “mysterious reason” for the Commis¬ 
sion’s pursuit of appellant (Brief, p. 6) is not hard to find. 
The Commission’s own conduct in regard to the Kaiser- 
Frazer financing has been the subject of much comment ad¬ 
verse to it. Its acceleration of the Kaiser-Frazer registra¬ 
tion statement in the face of the fact that the transaction 
had been completely revised but a few moments before its 
approval in such a way as to make virtually impossible the 
accomplishment of the purposes for the financing set forth 
in the registration statement, and its approval of the huge 
“stabilization” purchases by Kaiser-Frazer to support the 
market (186,200 shares at a cost of more than $2,500,000 
made during the day on which the new stock was offered to 
the public) have been the subject of public criticism of the 
Commission. Senator Tobev, in an open letter to the Com¬ 
mission, said that it appeared that the Commission was; not 
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without a measure of responsibility for this financial fiasco, 
and the financial editor of the New York Sun called this 
“a masterpiece of under statement” (App. 53). The Com¬ 
mission filed a brief as amicus curiae in the action of Stella 
v. Kaiser-Frazer Cory, in the Southern District of New 
York arguing that the huge purchases it approved were law¬ 
ful and that therefore the complaint in that action, so far 
as based on the unlawful character of such purchases, 
should be dismissed. Judge Leibell rejected the Commis¬ 
sion^ contentions (App. 65). 

It is evident that the Commission feels that its own pres¬ 
tige is at stake and feels that it needs a scapegoat. 

n. 

The Commission’s Argument Against the Application of 
Res Judicata is Fallacious. 

Our position can be briefly summarized as follows.: The 
issue before Judge Morris and the issue which the Commis¬ 
sion wants to try in its adversary proceeding are the same; 
the Commission submitted to Judge Morris all of its avail¬ 
able evidence obtained as a result of a nation-wide investi¬ 
gation and closed its case; the matter was fully argued; and 
final judgment has been entered. This means, we contend, 
that any issue which Judge Morris had jurisdiction to de¬ 
cide and did decide can never again be re-tried in any other 
tribunal, and that an attempt to do so is unwarranted har¬ 
assment and in this instance would cause irreparable harm 
and should be enjoined. 

What was the precise issue decided by Judge Morris? It 
was that all the evidence which the Commission had did not 
make out even a prima facie case of fraud. This hardly 
needs demonstration: for if the Commission had made out 
a prima facie case the judgment, on the basis of Judge 
Morris’ legal conclusions, would have been for the Commis¬ 
sion. 

Why does the Commission claim that it is not foreclosed 
from again trying this same issue of fraud? First, it infers 
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obliquely, without saying so directly, that it may have addi¬ 
tional evidence. Second, it says it may discover additional 
evidence. Third, it says that it is entitled to relitigate the 
case so that it will have the benefit of the “ substantial evi¬ 
dence” rule. Fourth, it says the issues are “different.” 
Fifth, it says that any other result would disrupt adminis¬ 
trative procedure. Finally, it says that such a result is in¬ 
dicated by certain analogies. 

1. Does the Commission have additional evidence? The 
complaint alleges that the Commission has no additional 
evidence. The Commission hasn’t denied this. In the court 
below it said: “ We do not say that there will be additional 
evidence introduced and we do not say that there will not 
be.” And in this Court it chides us for “a remarkable bit 
of clairvoyance” in making this allegation. The bases for 
our allegation were quite simple. In the first place, the 
Commission’s own statement is an obvious admission of the 
allegation. In the second place the Commission did not 
attempt to seek retrial in the District Court on new evi¬ 
dence, as it had the right to do if it had new evidence. In 
the third place, the affidavit of Harry Irwin which had not 
been contradicted states (App. 64): 

“The Commission had announced that it would place 
in the record of its public investigation 4 all the relevant 
facts ’ and it has exhaustively probed, without j avail, 
every possible avenue that could indicate that Otis & 
Co. and Mr. Eaton had any connection whatever with 
the Masterson suit.” 

In the fourth place it staggers the imagination to sup¬ 
pose that evidence in addition to the thousands of pages of 
record and exhibits already introduced, can be found or 
exists. In the fifth place, the Commission has not sought 
to reopen the investigation to seek additional evidence. We 
may be chargeable with naivete in taking at face value the 
Commission’s profession that it would put all the relevant 
facts in its investigation and therefore in concluding that 
all the relevant facts are there. 
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In any event we are not required to show the basis for an 
allegation which the Commission has not denied. A simple 
answer from the Co mm ission as to whether it has additional 
evidence would have made unnecessary those pages of this 
undignified sparring. 5 There is no additional evidence and 
the Commission knows it. 

2. The 'possibility of obtaining additional evidence. 

As we showed in our principal brief (p. 25) availability 
of additional evidence does not affect the force of Judge 
Morris’ judgment as res judicata. But let us assume for 
a moment there is some basis for a contrary view. When 
Judge Morris decided that all of the evidence which the 
Commission now has did not constitute a prima facie case 
of fraud, the decision meant at the very least that under 
no circumstances could the Commission make a finding of 
fraud on the basis of that same evidence. It further meant 
that the Commission could not compel Otis & Co. to put in a 
defense against that same evidence. In other words it meant 
that the Commission could not relitigate the question 
whether that evidence constituted fraud in any proceeding 
before any other tribunal, including itself. 

It also meant that the Commission’s statement in its order 
for the public investigation that 4 4 The Commission, as the 
result of a public investigation, has obtained information 
which tends, if true, to show that” Otis & Co. was guilty of 
instigating the Masterson suit was false and untrue. 

5 Cf. the statement in People v. Acritelli, 57 Misc. 574, 110 N. Y. Supp. 430 
(Ct. Gen. Sess. 1908) : 

“In the case of the felony indictment . . . the missing proof is not 
technical proof, and the learned Deputy Attorney General has, with 
characteristic frankness, stated in the affidavit filed with the court, in 
opposition to the motion to grant leave to inspect the minutes of the grand 
jury, that these minutes contain substantially all the proof against the de¬ 
fendant which the people have at their command. 

“This being so, it would not be proper, unless application is made in 
that behalf, to direct the re-submission of the felony indictment and that 
indictment is therefore dismissed without such direction. ’ ’ (Emphasis 
added.) 

This quotation also sheds light on the statements about indictments in New 
York on p. 21 of the Commission’s brief. 
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The Commission does not say, nor do we, that it is now 
prevented, or that the relief here sought would prevent it, 
from seeking additional evidence. It still has its investi¬ 
gators and its subpoenas. It may, so far as this case is 
concerned, proceed with a continuation of its investigation. 

But that is not what the Commission proposes. 

The Commission intends, unless forbidden by injunction, 
to hear again before itself in an adversary proceeding, this 
same insufficient evidence. In other words, the Commission 
is standing before this Court stating that it has the right 
to indict and try Otis & Co. when, on the record, it possesses 
no evidence which constitutes even a prima facie case. In¬ 
deed, on page 18 of its brief the Commission asserts that 
whether or not it has additional evidence is entirely irrele¬ 
vant. And again, on page 21, the Commission states: 

“For one thing, even if the record in the administra¬ 
tive proceeding does not contain an iota of additional 
evidence to connect the appellant with the filing of the 
Masterson lawsuit, the very fact that that record will 
have been made on the basis of a full right of cross- 
examination, whereas cross-examination was neither 
required nor permitted in the public investigation, will 
make the record a different record from that which 
was before the court in the subpoena-enforcement ac¬ 
tion.” 

The Commission’s theory here seems to be that it may 
retry identical issues of fact on the same evidence produced 
before Judge Morris because Otis & Co. may be expected 
to come in and cross-examine and, therefore, the form and 
wording of the record would be different, or perhaps the 
cross-examination will produce evidence the Commission 
itself was unable to find and in some way strengthen the 
case before the Commission. In other words, if Otis & Co. 
is given more rope under the unjust compulsion of defend¬ 
ing where no prima facie case exists, it may hang itself by 
cross-examining the Commission witnesses. 
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It is difficult to give a temperate characterization of this 
sort of administrative harassment. If it be true, which we 
deny, that there is no way of preventing an administrative 
body from retrying before itself issues of fact on the basis 
of evidence which a court has held to be insufficient, then 
there is no protection whatever for the individual against 
administrative defiance of judicial decisions. 

3. The effect of the “substantial evidence” rule. In the 
boldest position taken in its brief, the Commission asserts 
that it can condemn appellant on the very evidence found 
insufficient in the District Court judgment, and that appel¬ 
lant will then be helpless because of the “substantial evi¬ 
dence” rule. This is apparent from the following state¬ 
ment (Brief, p. 21): 

“As we have already indicated, we do not concede 
that, if the record made in the adversary administra¬ 
tive proceeding against the appellant does not contain 
any evidence in addition to that which was before the 
court in the subpoena-enforcement action, the decision 
in that action will be res judicata and necessarily pre¬ 
clude a finding of fraud by the Commission.” 

In other words, the Commission insists that it can find 
fraud without prima facie evidence—and therefore it is not 
estopped by a judgment that it has no prima facie evidence. 
And there can be no doubt as to the Commission’s intention 
since it has already announced that it claims a prima facie 
case, and believes that it is safe from appeal, on its con¬ 
struction of the substantial evidence rule. 

How is this unconscionable proposition justified by the 
Commission ? It is done by perverting the rule that an ad¬ 
ministrative tribunal’s findings will not be reversed by a 
court if there is substantial evidence to sustain it. The 
“substantial evidence”, according to the Commission’s 
theory, on which it has a right to convict Otis & Co. of 
fraud, does not need to be strong enough even to constitute 
a prima facie case. Therefore, Judge Morris’ holding that 
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there is no prima facie case of fraud does not bar the Com¬ 
mission from making a finding of fraud on the same evi¬ 
dence that was before Judge Morris. 

Spelled out in detail the Commission’s argument in sup¬ 
port of this absurdity amounts to this: (1) an appellate 
court cannot review the Commission’s record to determine 
whether or not its findings are based on a preponderance 
of evidence; (2) therefore, the Commission need not have 
a preponderance of evidence to make a finding against one 
of its victims; (3) since the Commission may therefore 
penalize a victim against whom it has no prima facib case, 
the decision of a court of competent jurisdiction that no 
prima facie case exists against that victim cannot be res 
judicata against the Commission declaring him guilty on 
the identical evidence. j 

All we think need be said about such an argument is that 
a Commission which advances it is unworthy to exercise 
the great responsibility involved in that broad delegation 
of judicial power implicit in the so-called substantial evi¬ 
dence rule of appellate review. 6 I 

Whatever excuse the Commission once had for bringing 
these adversary proceedings on this evidence prior to the 
decision of Judge Morris, certainly it now knows that its 
public announcement that it had a prima facie case of fraud 
was an unwarranted injustice. This does not mean that the 
Commission is powerless to act. If it thinks the court be¬ 
low is wrong it may appeal. If it thinks there is mor$ evi¬ 
dence, it may investigate. But if it does neither, in all 
conscience and ethics it should hold its peace. 

4. Are the issues different? As we have pointed out, the 
issue before Judge Morris and the issue involved iii the 
adversary proceeding are the same: does the evidence show 
that Otis & Co. was guilty of instigating the Masterson 

«It hardly needs to be pointed out that the argument is in direct conflict 
with the Lee case (our Brief, pp. 21-22) which the Commission does not dis¬ 
cuss. Conversely, under this theory, a Commission decision would not bar a 
later court trial of the same issue, contrary to the Willard Tablet and Sunshine 
cases (our Brief, p. 22). 
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action? The Commission supposes that the issues are dif¬ 
ferent because the forms of action are not the same. It 
states (Brief, p. 24) that the issue before Judge Morris 
was whether the attorneys should be compelled to testify, 
and in the adversary proceeding the issue is whether Otis 
& Co. was guilty of instigating the Masterson action. This 
is no more than stating the nature of the actions, and is 
completely beside the question whether the issues are the 
same. On the basis of the Commission’s argument it would 
be contended that a plaintiff could relitigate the same issues 
found against it in a conspiracy action if it later brings an 
action for breach of contract. A judgment in a replevin 
action would not bar a tort action on the same issue. In 
fact, the Commission does not concede that there ccm be a 
situation where an agency like it would be barred from 
trying any issue, and it pointedly ignores the Lee case 
(Prin. Brief, pp. 21-22) where precisely that happened. 

The cases we have cited in our main brief (pp. 21-23) 
make clear that it is immaterial that the actions are dis¬ 
similar, and that if in fact the second involves relitigation 
of the issues tried in the first, res judicata applies. 

Another argument of the Commission amounts to this: 
that Judge Morris didn’t actually decide anything. The 
Commission makes much of Judge Morris’ comment in his 
opinion that he was not determining whether there was 
fraud in fact, but whether the evidence showed prima facie 
that there was fraud. Judge Morris was, of course, merely 
stating a truism. When a Court finds that there is insuffi¬ 
cient evidence to establish a fact, it never determines what 
the actual fact is. The Commission’s argument means that 
whenever a complaint is dismissed or a verdict is directed 
at the close of the plaintiff’s case for failure of proof, the 
doctrine of res judicata is not applicable. For in every 
such case the Court is only determining that there is in¬ 
sufficient evidence to determine the fact asserted and is 
never determining what the fact is. But the law is clear 
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that a judgment of dismissal for failure of proof or insuf¬ 
ficient evidence is res judicata. 

We note at this point the Commission’s plaint that, if 
Judge Morris had found in its favor, the Commission could 
not, without more, have immediately revoked appellant’s 
license, and that “the estoppel of a judgment must be 
mutual.” (Brief, p. 24). This, again, is nothing more than 
the effect of a judgment entered at the close of a plaintiff’s 
case. Indeed, the Commission’s position was superior, for 
a judgment in its favor would have established conclusively 
against appellant that the Commission’s evidence consti¬ 
tuted a prima facie case. 

Still another argument of the Commission is that a dif¬ 
ferent degree of proof is involved. It cites the well-known 
rule that acquittal in a criminal action is not a bar to trial 
of the same issue in a civil action, and adds that “the paral¬ 
lel to the case at bar is clear.” (Brief, p. 22). The basis 
for this clear parallel appears to be the fact that the Com¬ 
mission’s proof consisted in part of the testimony of wit¬ 
nesses who had not been cross-examined. Did appellant 
prevent such cross-examination? No. Did appellant limjit 
the Commission to such proof? No. Did the court limit 
the Commission? No. How did the type of proof impose 
a burden on the Commissionf It forced the Court to scru¬ 
tinize the testimony “for possible ambiguity and equivoca¬ 
tion,” which would otherwise have been brought out on 
cross-examination. Of course, the Commission does not 
mention that the testimony might have been destroyed com¬ 
pletely by cross-examination. But although appellant was 
denied that opportunity, and was not permitted to submit 
evidence of its own, the Commission argues that it was 
subjected to a greater burden of proof than it would have 
had to bear in an ordinary civil trial! 

Careful reading of Judge Morris’ opinion shows that he 
accepted the Commission’s evidence and also gave it the 
benefit of “reasonable inferences from circumstances 
proved” (App. 43). Even on that basis, the Commission 
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did not have so much as a prima facie case. In the pro¬ 
posed administrative proceeding, appellant is guaranteed 
under the Administrative Procedure Act the right to cross- 
examine and to adduce evidence. Under the circumstances, 
the claim that the Commission was under a greater burden 
of proof before Judge Morris seems fantastic. 7 

5. The alleged effect of the application of res judicata in 
this case on administrative proceedings. The Commission 
depicts for this Court in great detail the horrible effects 
that will result to administrative agencies if the judgments 
in subpoena-enforcement actions are given the effect of res 
judicata. It devotes pages of its brief (see pp. 16-18) to 
describing how witnesses will become recalcitrant, how 
agencies will be required to compel testimony at early 
stages of investigation before adequate proof has been ad¬ 
duced, how the fertile imaginations of attorneys will be 
employed to throw issues before the court prematurely— 
and how, as a result of all of this, the agencies will be fore¬ 
closed, by reason of res judicata, from proceeding, after 
they have acquired the necessary proof that they should 
have had in the first place. 

All of these ghosts conjured up to terrify this Court are 
indeed figments of the imagination. The Commission over¬ 
looks the very important point that if it discovers addi¬ 
tional evidence there is a remedy available to it to be re¬ 
lieved of the effects of the prior judgment, namely, the 
provisions of Rule 60(b) of the Federal Rules of Civil Pro¬ 
cedure. All that it need do if it secures additional evidence 
that makes a prima facie case of fraud is to make the 
proper motion to be relieved of the effects of the judgment. 8 
It will then not only be free to proceed unrestrained by the 

7 The degree of proof required before Judge Morris was so much less than 
would be required in the adversary proceeding that if any (t parallel ’* is to 
be drawn it would be the rule that an adverse finding in a civil action is of 
course a bar to a criminal prosecution. United States v. Baltimore 4~ Ohio 
Railroad Co., 229 TJ. S. 244, 33 Sup. Ct. 850 (1913). 

8 Since we pointed this out in our original brief (p. 25), we are at a loss 
to account for the Commission’s ignoring of this point. 


doctrine of res judicata, but will also obtain the evidence 
of the attorneys. 

There is implicit in the Commission’s observations on 
this point a complete disregard of its own responsibilities. 
An administrative agency is not supposed to undertake to 
compel testimony unless it has the requisite basis for do¬ 
ing so. What the Commission thinks it has the right to do 
is to drag people into court on any pretext, and then not 
be bound by the determination adverse to it. Were the 
Commission able to recognize its own responsibilities to 
those against whom it has the power to proceed, it would 
lose its easy faculty of imagining difficulties that do not 
exist. 

It is further to be noted that in the ordinary subpoena- 
enforcement action there would never be involved the is¬ 
sues, or the type of issue, that were involved in the sub¬ 
poena-enforcement action before Judge Morris. In the 
ordinary case, as the Commission itself shows, all that it 
need do to compel testimony is to show that the investiga¬ 
tion is for a lawfully authorized purpose within the powers 
of Congress to command (Brief, p. 16). It is readily ap¬ 
parent that in such a case there would be no issues of the 
type here involved. But the Commission does not even 
attempt to answer the question of whether the judgment in 
a subpoena-enforcement action that the subject-matter of 
the investigation is not for a lawfully authorized purpose 
within the powers of Congress to command would be res 
judicata. It does not because the answer is obviously that 
the judgment would be binding on the Commission. 

Finally, despite all the Commission’s comments about 
being barred in limine and the like, the fact is that the sub¬ 
poena-enforcement action was not brought at the beginning 
of the investigation but at its close. The very nature of 
the issue was such that it could not be presented at an early 
stage. The Commission waited until it had amassed its 
immense record of transcript and exhibits. Then the Com¬ 
mission attempted to do an extraordinary thing—to pierce 
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the attorney-client privilege on the factnal ground that the 
Commission could show a case of fraud in violation of the 
Act. That was the issue that the Commission asked the 
Court to decide. That was what the Court had to decide 
to dispose of the action. Otis & Co. was under the un¬ 
pleasant necessity of being publicly tried on the issue of 
fraud. In this unusual situation the decision of the Court 
necessarily went to the merits of the Commission’s case 
for violation. And because it did so, the Commission is 
forever foreclosed from proceeding with that issue unless 
and until it is relieved of that judgment. Any other result 
would permit the Commission to use the courts as servants 
and errand boys, invoking their aid but ignoring their de¬ 
cisions whenever it deems it convenient to do so. 

6. The Commission's Analogies .—In a final effort to 
avoid the effect of the judgment, the Commission urges cer¬ 
tain analogies from the criminal law. One of these “analo¬ 
gies” we have already discussed, namely, that acquittal on 
a criminal charge is not a bar to a civil action by the Gov¬ 
ernment. The other two analogies are: (1) that discharge 
of an arrested person for lack of probable cause is not a 
bar to subsequent arrest and trial for the same offense; 
and (2) that “dismissal of an indictment for failure to 
state a prima jade case has never been deemed to prevent 
reindictment or continued investigation by the grand jury.” 
(Brief, p. 20). 

Just how strained these analogies are will become ap¬ 
parent from consideration of the character of the proceed¬ 
ings involved in them. 

The first analogy involves the procedure (now abolished 
under the Federal Rules of Criminal Procedure) whereby 
an accused person might resist removal for trial in another 
jurisdiction. Refusal to remove an individual was not con¬ 
sidered a bar to subsequent arrest. But removal proced¬ 
ure, unlike a subpoena-enforcement action, was not a trial 
or even a judicial proceeding. It was an informal prelim¬ 
inary hearing, usually before a non-judicial officer, the 
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Commissioner, where the proceedings were regarded as not 
even in a “court of the United States.’’ Todd v. United 
States, 158 U.S. 278, 15 Sup. Ct. 889 (1895). There were 
no pleadings, the proceeding did not result in an order or 
judgment, and of course there was no appeal. As the Court 
said in United States ex rel. Rutz v. Levy, 268 U.S. 390, 393 
(cited by the Commission at p. 20): “Such an examination 
is not a trial in any sense ...” i 

The grand jury cases are equally farfetched. The prac¬ 
tice is usually regulated by statute. Resubmission is gen¬ 
erally allowed where the original evidence was insufficient 
(although leave of court may be required). 9 Of course, the 
reason for allowing resubmission upon new evidence lies 
in the peculiar nature of criminal proceeding which pre¬ 
vents the Government, on a motion to quash on the grand 
jury minutes, from submitting additional proof in support 
of the indictment. The Commission was under no com¬ 


parable limitation here. Before Judge Morris it was acting 
not as an investigator, but as a plaintiff. It filed an action. 
It offered its proof without limitation. It closed its case 
and judgment was entered. 

But even if the analogy is taken at face value, it does not 
help the Commission. After stating that further investiga¬ 
tion by a grand jury is permitted, the Commission leaves 
the Court to infer that that is what the Commission is seek¬ 


ing to do here. The analogy might be helpful if the Com¬ 
mission were seeking to continue or renew its investigation 
in order to obtain more evidence. Presumably because it 
knows that there is no more evidence, the Commission has 
avoided reopening the investigation. If the analogy is to 
be applied, then it is apparent that the Commission is not 
seeking for additional evidence so as to secure a new in¬ 
dictment, but rather that it is attempting to force appellant 
to stand trial upon a quashed indictment. j 


9 As to New York practice, compare the Commission’s statement (Brief, 
p. 21), the quotation from People v. Acritelli, 57 Misc. 574, supra, footnote, 
5, and People v. La Barbcra, 159 Misc. 177, 287 N. Y. Supp. 257. 
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The short of the matter is that no analogies are required 
to deal with the simple and obvious fact that the subpoena- 
enforcing action was an action like any other; that it began 
with a complaint and ended with a judgment; and that the 
judgment, like that in any other action, is a bar to retrial 
of the issues decided in the action. 

in. 

The Commission’s Final Argument Based on the Myers 
Case that it Should Not Be Enjoined Even Though it 
Has no Bight to Retry the Issue, is Unconscionable and 
Ignores the Traditional Bight to Protect Judgments 
and to Grant Belief Against Irreparable Damage. 

The Commission says (Brief, p. 27) 4 ‘that regardless of 
the determination of that issue [res judicata] the Court 
below properly dismissed the complaint for lack of juris¬ 
diction over the subject matter.” 10 In other words, even 
though there is nothing for the. Commission to try, appel¬ 
lant must stand trial despite the irreparable injury which 
would be caused it. 

The Commission’s reasoning on this subject is readily 
stated. It says that the Congress so intended when it au¬ 
thorized the Commission to institute license-revocation pro¬ 
ceedings. And it says further that the Myers case and its 
successors so decided. 

To make its point clearer, the Commission draws an 
analogy to Toucey v. N. Y. Life Insurance Co., 314 U. S- 
118 (1941). There a majority of the Supreme Court held 
that in view of the provisions of Sec. 265 of the Judicial 
Code that no injunction shall be issued against state agen¬ 
cies, a federal court cannot issue such an injunction even to 
protect its own judgments. Similarly, says the Commis¬ 
sion, if the Congress had said that no injunction shall issue 
against the Commission, the District Court could not grant 

io As the discussion shows, the Commission means literally jurisdiction over 
the subject matter and not merely failure to state grounds for equitable relief. 
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such an injunction even to protect its own adjudication. 
The final point in the analogy is that the Myers doctrine 
says that such an express prohibition must be read into the 
Commission’s statute by implication. 

This is obviously an expansion of the Myers Doctrine to 
accomplish a purpose unjust in character, dangerous in its 
uncurbed grant of power, and entirely unnecessary in the 
interest of administrative efficiency. It has never been held 
that an agency cannot be enjoined to protect a court judg¬ 
ment—the prior controversies involved only the question 
of where an untried issue shall be tried. 

But the analogy is itself unfortunate for the purpose of 
showing Congressional intent. The Judicial Code has been 
amended to permit exactly that to be done which Toucey 
prohibited (Judicial Code, Sec. 2283). And the Revisers’ 
Note, so far as pertinent, states as follows: 

“The exceptions specifically include the words ‘to pro¬ 
tect or effectuate its judgments,’ for lack of which the 
Supreme Court held that the Federal courts are with¬ 
out power to enjoin relitigation of cases and contro¬ 
versies fully adjudicated by such courts. (See Toucey 
v. New York Life Insurance Co., 62 S. Ct. 139, 314 U. S. 
118, 86 L. Ed. 100. A vigorous dissenting opinion (62 
S. Ct. 148) notes that at the time of the 1911 revision 
of the Judicial Code, the power of the courts of the 
United States to protect their judgments was unques¬ 
tioned and that the revisers of that code noted no’ 
change and Congress intended no change). 

Therefore the revised section restores the basic law 
as generally understood and interpreted prior to the 
Toucey decision.” 

j 

It must take a hardy soul, indeed, to now use Toucey to 
stretch Myers. 11 i 


11 We assume the Commission was ignorant of the revision. 
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IV. 

The Commission is Reluctant to Accord to the Court that 
Respect for Their Duties and Determinations Which 
It Demands for Its Own. 

The Commission’s concept of the Court’s function in a 
subpoena-enforcement action is that the Court has “the 
statutory duty of aiding administrative investigations 
through enforcement of subpoenas in summary proceedings 
. . (Brief, p. 17). Such a mechanical concept is far 
from the law. As the Myers case said, “appropriate de¬ 
fense may be made” in such actions. And somewhat 
more elaborately in the Claire Furnace Company case 
(Prin. Brief, p. 21), defendants are entitled “to promptly 
answer and have full opportunity to test the legality of any 
prejudicial proceedings against them.” This rule has been 
reenforced and expanded in Section 6 (b) of the Adminis¬ 
trative Procedure Act, 5 U. S. C. §1005(b). The Court is 
more than the Commission’s constable. 

The Commission, in closing its brief, states that “the de¬ 
lays which appellant has already achieved in this proceed¬ 
ing are a classic illustration” etc. Presumably, the Commis¬ 
sion is here referring to our successful defense of the action 
before Judge Morris, to the stay granted by Judge Letts, 
and to the stay granted by this Court. 

It may be noted, in passing, that in less than five months 
appellant has been subjected by the Commission to a private 
investigation, an extensive public investigation, a court 
action, and the commencement of an administrative dis- 
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©iplinary proceeding—a record for expedition and zeal 
without parallel in the history of the Commission. 

Respectfully submitted, 

Arnold, Fortas & Porter, 

1200 Eighteenth Street, N. W. 
Washington 6, D. C. 

Joseph L. Weiner, ; 

52 Wall Street j 

New York, New York j 

Attorneys for Appellant. 

Joseph L. Weiner, 

Thurman Arnold, j 

Abe Fortas, ; 

Milton V. Freeman, i 

Norman Diamond, 

Of Counsel. 

Dated: Washington, D. C., i 

December 14, 1948. i 
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